smuggled goods, The other person is
then called upon to prove that they are
not smuggled goods. Before he can
demolish that belief of the Customs
- Officer he should know the grounds on
which he holds that belief. Unless he
. knows the grounds of that reasonable
" pelief under which the Customs Officer
acts, how can he demolish that belief?

Shri Dehejia: This very point was
taken up in the Supreme Court and
the Court has held that the provision
is intra vires.

Shri Shah: The Supreme Court has
held that the provision is constitution-
ally valid.

Shri Dehejia: This very point was
raised by the defenqe in that case.

Shri Shah: I can assure you that I

have carefully studied it and this
- point was not before the Supreme
Court at all. The point before the

Supreme Court was whether this is a
{-Z reasonable restriction on trade under
" Article 19(a) (£f) and 19(1)(g) of the
. Constitution. They held that it is a
- reasonable restriction. So, the point
- that I was making was that whenever
" any action is taken on the ground
- of reasonable belief or having reason
- to believe a particular thing, the
. grounds of such belief should be told
* to that person within a particular
. time so that he can reply to that. He
1 should know what the case is that he

25 has to meet,
.:

o

.~ Shri Morarji Desai: This is a reason-

able request. We shoulg give them the
- grounds when they ask for them. We
must provide sufficient safeguards. If
we take extraordinary powers, we
must do that.

Shri Dehejia: May I put a question?

Shri C, C. Shah: If he is to be able
to reply to it to your satisfaction,
grounds should be given.

- Shri Dehejia: TFor the purpose of
this section, the onus of proof is put
on the person. It does not mean that
#0ne has to prove or give the reasons.
#This has been maintained in a number
ey Y [ .

of judicial proceedings.
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Shri C. C. Shah: The purpose of this
section, as I understand it, ig this,
The department is unable to prove
that these are smuggled goods. The
information in their possession leads
them to a reasonable belief. They are
not doing this on suspicion, but they
are doing it on the reasonable belief
that these are smuggled goods. And,
then, the burden is shifted upon the
other person to prove that these are
not smuggled goods., TUnless he is
given the information which you have
received on which your reasonable
belief is based, how can he reply to it?

Shri Dehejia: But then, the ground
is mentioned in the show-cause notice
itself.

Shri Shah: It gives certain facts on
the basis of which they say that these
are smuggled goods.

Shri Morarji Desai: If it is given in
show-cause notice, that is enough. If
you give it once in the show-cause
notice, that is quite enough. It is not
at all necessary to give it afterwards
once again separately.

Shri Abrol:

Clause 124 provides
for this.

Shri Shah: Clause 124 says as fol-
lows:

“No order confiscating any goods
or imposing any penalty on any
person shal] be made under this
Chapter unless the owner of the
goods or such person—

(a) is given a notice in writing
informing him of the ground on
which it is proposed to confiscate
the goods or to impose a
penalty . . .”

That is quite different from giving the
grounds of reasonable belief,

Under Section 123, where anv goods
to which this section -applieg arc seiz-
ed under this Act in the reazonable
belief that they are smuggled goods,
the burden of proving that they are
not smuggled goods shall be on the.
person from whose possession tha



g00+4, “were seized. Confiscation comes
under clause 124(1), if, after reason-
able belief, he thinks that these are
smuggled goods.

Shri Dehejia: There might be an
informer who has come and said that
such and such goods are coming at
such and such a place and that they
. re smuggled goods. It will be possi-
ble to say that such and such infor-
mation has been received. Will it be
possible to say that such and such a
man has sent the information? .

Shri Shah; Not the name.

Shri Morarji Desai: Certain infor-
mation comes that certain goods are
coming at such and such a place which
are smuggled. You should immedia-
tely attach the goods. That is enough

ground for doing it. He says that
there are reasons in believing that
these are smuggled goods. Grounds

ought to be given, but not the name
of the informer.

Shri Prabhat Kar: Section 124 pro-

vides as follows:

«No order confiscating any
goods or imposing any penalty on
any person shall be made under
this chapter unless the owner of
the goods or such person is given
a notice in writing informing him
of the ground on which it is pro-
posed to confiscate the goods or to
impose a penalty”.

The witness says that this can only
be the opinion of the Customs officer.

Shri Shah: belief of
that officer.

Reasonable

Shri Morarji Desai; The ground will
be that such goods are smuggled.

Therefore, they are confiscated. That

is a sufficiently valid ground for
confiscation.

Shri Prabhat Kar: Will he give the
grounds? Will he say “These are the
reasons and this is the information on
the basis of which we believe the goods
to be smuggled”? :
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Shri Morarji Desai: That is what
should be made clear. If it is known
that certain goods are smuggled, they
are confnscated. The reasons are givels

Shri Shah: The Customs officer in-
vestigating the case has to be satisfied
that there are grounds for a reason~
able belief that these are smuggled
goods. Reasonable belief of the Cus-
toms officer is a ground for confisca-
tion.

The section for con-
goods are in

Shri Dehejia:
fiscation says that the
fact smuggled,

Shri Ramchandra Vithal Bade: 1f,
instead of saying ‘reasonable belief’ we
say ‘reasonable ground’, will that
suffice?

Shri C. C. Shah: That will not make
a difference. Ground has to be given.

Shri Morarji Desai: Ground can be
given, but it cannot be proved to any-
body’s satisfaction.

Shri Shah: Belief is a term much
stronger than suspicion. We have no
complaint with the word ‘reasonable
belief’. All that we want is that the
ground of belief should be given.
How is it that he comes to the reason-
able belief?

Shri Prabhat Kar: Goods can be
confiscated only on the ground that
they are smuggled.

case it is
smuggled.

Shri Shah; But in this
presumed that they are

Therefore, they are confiscated. The -

other man has to prove that they are
not smuggled. ¥

Shri Morarji Desai:
chased the goods at such and such a
place.

Shri Shah: That does not mean that
they are smuggled.

Shri Morarji Desai:
ceive them in a bonafide manner, but
once they are smuggled goods, they
are liable to confiscation. All smuggl-
ed goods are liable to confiscation.

You have pur-

You might re-

[T | g




Shri Shah: How ‘to prove that they

-
I am a bonafide

;':ft;‘ire not smuggled?
ipurchaser. You may be a
| purchaser and yet the goods may be
- smuggled. Smuggled goods have not
‘heen defined here. It means goods on
“which duty has not been paid and
% which come without the permission of
© the Reserve Bank. It is impossible for

the department to prove that they are
smuggled. The difficulties arise only

' because of that.

i

rdinary course of my business.
~pbona fide transaction. It is sold by
well-known merchant. I pay the
“price. I have not the least suspicion
* that these are smuggled goods. Then,

should be protected.

Shri Dehejia: He personally, or the
oods?

Shri Shah: Both. If the person has

“Teason to believe that he has purchas-
ed goods which are smuggled goods,
he goods should be confiscated. But
f he proves his bonafide, that is diffe-
ent. I will give the illustration of a
sse in connection with clause 120,
fisub-clause (2). There it is provided
: “4hat where smuggled goods are mixed
with other goods in such manner that
the smuggled goods cannot be sepa-
rated from such other goods, the whole
of the goods shall be liable to confisca-
ion. I will tell you one case which
#%may be of interest to you.

One sweeper was arrested at an air-
por and he was in possession of 100
folags of gold coming from Pakistan.
Those 100 tolas were confiscated. Then
he was interrogated. He said that 8
days ago he got another 100 tolas.
en he was asked as to what he did
With that. He said that he gave that
0 one John Lobo. He was fraced and
it was found that he gave it to one
‘foldsmith. The goldsmith was traced.
He was interrogated. The goldsmith
isaid that he added some copper to it
nd what was 100 tolas has become 103
t0las. That goldsmith was a well-
thown trader in the bazzar. He sold
At to0 a choksi in the gold market who
L‘ was having a standing of 100 years

bonafide -
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pay a penalty of Rs. 8,000.”

old, namely, Chimanlal Mohanlal. He
sold it to one Vali Mohammad. He has
a refinery of his own. He purchased
that par from Chimanlal Mohanlal and
paid the full price of it. At the same
time he purchased from Chimanlal
Mohanlal two other bars of 100 tolas
and 42 tolas and paid the price for it.
On the same day, Vali Mohammad had
purchased 250 tolas of gold from
another merchant. Then two of his
constituents also brought gold tc him
for being refined in the refinery. So,
al] the gold which contained 100 tolas
of gold which was originally smuggled
was put in a crucible and it became a
bar of 750 tolas.

Shri Morarji Desai: So, it cannot be
identified.

Shri Shah: Out of that, these two
constituents were given pieces cor-
responding to their own gold. One
was given a piece of about 100 tolas and
another was given a piece of about 142
tolas. The remaining 450 tolas of
gold remained with Vali Mohammad.
When the Customs officials began to
enquire into it, 100 tolas of smuggled
gold had gone into the crucible. The
siezed 450 tolas of gold from Vali
Mohammad and the rest from the other
two constituents. The collector inves-
tigating the case could not say which
100 tolag hag gone into the bar.

Shri Morarji Desai:
say that.

Nobody couli

Shri Shah: What he said was, “I
will keep all this gold—650 tolas.” He
told Vali Mohammad, “I will not re-
lease your 45 tolas of gold unless you
He told
the other man, “I will not release your
100 tolas of gold unless you pay a
penalty of Rs, 2,300. Similarly, he told
the third person “unless you pay a
penalty of Rs. 1,800 I will not release
your gold.”

So, all the three persons who had
not even the least suspicion that any
smuggled gold had come to them, whe
purchased this gold from a well-known
choksi in the bazzar and had paid the
full price—only 100 tolas of smuggled
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gc*@ had gone into a bar of 750 tolas
—Iiid to pay the penalty. Otherwise
all the gold—750 tolas—would have
been confiscated.

Shri Morarka: What should have
been done?

Shri Dehejia: What should have
been confiscated? Here is the case.
Let us discuss it in full step by step.

Now, John Lobo is not a merchant
in gold. He is an ordinary person. The
goldsmith had taken this gold from
John Lobo. At least, at that stage he
should have the reason to believe that
it was not ordinary gold.

Shri Shah: But Chimanlal Mohan-
lal did not know about it. The gold-
smith was a well-known merchant in
the bazzar.

Shri Morarji Desai;
well-known. I will have to do some-
thing drastic. And what that drastic
thing is, I do not know yet. I have
got to do something drastic about this
gold business. Otherwise, it is becom-
ing terrible. '

Shri Shah: Chimanlal Mohanlal
purchased from the goldsmith.
Mohammad purchased from Chimanlal
Mohanlal choksi which is of hundred
years standing and they sell hundreds
of tolag of gold everyday. Had Vali
Mohammad any reason to suspect that
it was smuggled gold?

..Shri Morarji Desai: All this is all-
right. I agree with you. But tell me
what is to be done?

Shri Shah: What the Association
says is this. If T am in possession of
gold which is believed to be smuggled,
I must be-given an opportunity to
prove to you that I have genuinely
purchased from the market.

They are all

Shri Morarji Desai: I am not bother-
ed about as to what is in your pos-
session. I am bothered nbout thig that
a lot of golg is smuggled and it can-
not go into the country, unless all
these people get into it one way or
the other. How am I going to prevent
it? At what stage should I take the

Vali

104

step? And what step should I take:
to prevent this smuggling? You can..
send your suggestions later on to me.
You need not do it here.

Shri R, Ramanathan Chettiar: May-

I know what is your concrete sug--
gestions? An association like yours-
with a long standing can suggest the
ways by which these
could be put an end to. Human
nature being what it is there are
likely to be mal-practices, We would’
like to know what your concrete sug-

mal-practices;

gestions are in order to put an end to. ’

this evil. Gold worth crores of’
rupees is smuggled into this country
and the Government would like to
put an end to it. Have you got any
remedies to suggest?

Shri Bade: Mr. Chairman, I want
to put one thing to the witness. There-
was such
where hundred rupees and one piece-
of gold were stolen and it was givens
to. a merchant who put it in his safe-
and this was mixed up with his other-
gold. Then the police went there and®
asked him to give hundred rupees
and one piece of gold which was
mixed up with other gold. So, here-
the Customs officer did not confiscate:
the whole thing. The case which you-
cited may be an exception. It is nof
as a rule that tHe whole thing Iis
confiscated. I do not think that the’
Customs officer under the law is em-~
powered to confiscate the whole lot.

Shri Shah: Under clause 120, the

Customs officer can sieze the whole"

lot. There appears to be some mis-
understanding about it,
it means. In this case, Vali Moham-~

mad will have to prove that it is mot '

smuggled gold, He has to prove that
the duty was paid and that it
imported on Reserve
which he cannot prove. All that he
can prove is that he genuinely pur-
chased it from the market in the ordi-
nary course of business. Heé does no¥’

know .which gold is duty paid and&

which gold is not duty paid.

This is what’ *

was'
Bank permit

a case in my province




Shri Shah: I appreciate that. There
-are difficulties. On behalf of the
£ Association I would like to say that
#7 we are prepared to extend our fullest
ooperation in putting down this
vil of smuggling.

Shri Morarji Desai: Give me the
remedy. Otherwise, I can provide the
emedy which you would not like,

= Shri Shah: If a person is in posses-
‘sion of gold for which there is a rea-
onable belief that it is smuggled
rold, then he must be called upon to
. §i give a satisfactory explanation as to

. how he has come into possession of

this gold. If he proves that he has
purchased it from ‘X’ person, then
ction should be taken against X’

person and not against the merchant.

. Shri Morarka: Even if the ‘X’ per-
son is & sweeper as ig in this parti-
1lar case? The ‘X’ person may have
spent away the money and he may
'_—ixave neither money nor gold.

- Shri Shah: Vali Mohammad says,
he has purchased from a well-known
4§ merchant: You go to that well-known
'- merchant. Then you go to the gold-
smith who has purchased gold from
4 man who was not a gold dealer.
He either purchased it knowingly that
It was smuggled gold or at least he
could have reason to believe that this
Was smuggled gold.

Shri Dehejia: May I ask one thing.

n this particular case the penalty
posed was Rs. 8000 plus Rs. 2300
lus Rs. 1800—all told Rs. 12100. If
You take the price of gold obtaining
at that time that was the price of 100
tolag of gold. The total penalty put
iwas equivalent to the value of 100
olas of gold and not equivalent to
the value of 750 tolas of gold.

- Shri Shah: Yes. The point is only
S ag to who should be penalised. In
is case it is a purchase from Cha-
anlal Mohanlal choksi and he is a
ell-known merchant whom Yyou
could have caught. Why shoulg Vali
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Mohammad be called upon to pay a-
penalty of Rs. 8000 who had nothing -
to. do with the smuggling of gold?

Why should two other constituents of

Vali Mohammad be penalised? Their

gold was not smuggled gold. Because-
it was put into the same crucible,

they were penalised. Why should they-
be penalised?

Shri Shah: Mr, Wali Mohammad"
should not have been penalised.:
Chamanlal Choksy should not be:
penalised if he points out the man
who should be penalised. If he fails:
to point out the man, or if he points -
out somebody from whom he pur-
chased knowing it to be smuggled, or
having reason to believe that it is-
smuggled, he is an accomplice.

Shri Dehejia: I do not know whe-
ther you are aware that crores and
crores worth of gold is being smug-
gled into Bombay every year,

Shri Shah: A very large quantity;-
there is no doubt about it. We en-
tirely agree that g considerable quan-~
tity of gold is being smuggled. Our-
only submission is that bona fide
people who have honestly purchased.
gold after paying the full price—all”
of them very well-known merchants
in the bazaar—should not be pena--
lised.

It is a question of balancing the
various factors which arise in the-
trade; One possibility is that Govern-
ment may take over the entire trade
in gold and then, of course, the ques-
tinn of smuggling would not arise. If,
however, trade in gold is permitted, if,
for example, this bar which Vali
Mohammad melted in the crucible had
been given delivery through the
clearing house in a forwarq purchase
and the purchaser took delivery of it
by paying the full price, what would "
be the consequence? Or if the bar of*:
750 tolas had been pledged by Vali-
Mohammad with the State Bank and
the Bank had advanced Vali Moham-
mad Rs, 1 lakh, what would be the-
consequence?



/"hri Dehejia: Even then the 750
tolas of gold would be liable to con-
-fiscation.

Shri Morarji Desai: All that is
understood. But it does not take us
anywhere. This is not a problem for
this Committee; it is a problem for
.you.

Shri Shah: The problem for this
Committee is that when you are
making a law which makes it very
difficult to carry on this trade—I
‘must say makes it almost impossi-
ble.

Shri Morarji Desai: It will be good
it it is made impossible, I shall be
very happy. That alone will stop
the smuggling. That is the basic con-
clusion I have come fo.

Shri Dehejia: Can a large quantity
of smuggled gold be disposed of with.-
out the complicity of well known bul-
lion merchants?

Shri Morarji Desai: Some well
‘known merchants, not all,

Shri Dehejia: But many people
finance this. 3

Shri Morarji Desai: If they can
‘make a good bargain, they make it
anywhere,

Shri Mahida: Can your Association
‘take any responsibility in this mat-
ter?

Shri Morarji Desai: I want to make
it impossible. That is why this clause
is put. If 'they do not do any busi-
ness, I shall be very glad.

Shri Morarka: May I ask one ques-
tion of Mr., Shah. In the illustration
which Mr. Shah gave what is to
h_appen to the gold. Should the Cus-
toms be entitled to confiscate the 100
tolas, or all the gold in whoseever’s
hands it may be,

Shri Morarij; Deéaj: What he said
was. that' when it is traced to differ-
‘ent persons the person who can be
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charged with not having exercised

caution should be penalised.

Shri Morarka; This is like - stolen
property. You cannot transfer title to

stolen property.

Shri Morarji Desai: His suggestion

is that the gold is not to be taken;
only a fine is to be levied, That is
his suggestion.

Shri Shah: .If the gold can be

identified, it can be confiscated.

Shri Morarji Desai: I readily agree
that if it becomes impossible, let it :
' become impossible, I have come to a
blind alley where I have to take

action.

Shri Shah: It is a matter for the
Select Committee and Parliament to
decide,

Shri Prabhat Kar: It is admitted
that in the bar of 750 tolas 100 tolas is

smuggled. So the question is not of

any doubt; it is one of certainty and
the gold will have to be confiscated.

" Shri Shah: Clause 120 goes much
beyond what you are stating the
whole can be confiscated.

Shri Morarji Desai: I would say

this. As a citizen if I am in posses- :'.:
sion of goods which I have acquired -3
from bona fide people, but are found

to be stolen goods, I would have no

objection to get it forfeited. I would
agree to it as a citizen, I have come @

to this desparate solution.

Shri Shah; You have used the vcor--_-'-e;'-'

Trect word.

Shri Morarji Desai: The interest of

the country is far more important

than the interest on any particular

trade,

Shri Ramanathan Chettiar: TUnless
we take very stringent measures we

cannot put down this gold smuggling.

Shri Morarji Desai: It is a very
- dangerous thing that is happening all

the while, It is increasing every year. ‘f:"-:‘

'This trade is being maintained on
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£ Shri Shah: There is enough stock.
_%"' Shri Morarji Desai: There is stock;
%ut the stock does not come out for
*qa'_le.

- Shri Bade: I think what he means
o say is that innocent people should
ot be made to suffer.

 Shr; Ramanathan Chettiar; Today
the world price of gold is much less
than the price in our country.

. Shri Morarji Desai: There is acute
scarcity of gold in the country and
there is the hunger of the people to
ouy.

- Shri Ramanathan Chettiar: That
eads to smuggling. Unless: we take
stringent measures to put it'down, we
cannot succeed.

~ Shri Morarji Desai: It is for us to
decide; it is not possible to get any-
ing from them,

“ Shri Morarji Desai: I will have to
ind a solution, whatever may be the
isks. Even if it appears monstrous I
‘wil] have to do it.

o o

Do T I S 1

. Shri Ramanathan Chettiar: May "I
enquire from them whether the Bul-
lion Association have thought of
yolving a code of conduct at least
among their own members?

: Shri Morarji Desai: You are ex-
Pecting the impossible from  them.
Lan I suggest any code of conduct to
nem? I cannot. Therefore, how can
ey suggest any code of conduct?
shey cannot. It is impossible.

N s W pas pad T g

'Shri Bade: Mr. Shah, with regard
0 clause 120(2), do you want to
delete this proviso or do you want to

‘believe that it is smuggled goods
ould not be penalised,
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Shri Morarji Desai: He will not be
liable for prosecution, but for confis-
cation he shouldg be liable.

Shri Shah: Only of the gold that is
smuggled, not the whole lot.

Shri Morarji Desai: The whole lot—
lock, stock and barrel. I would say
that even his property should be
confiscated. Then and then only will
this stop. I want to put dread into
the minds of the people and to stop
this,

Shri Bade: Mr. Shah, woulg you
say that it should be confiscated and
not forfeited?

Shri Shah: There is no difference
between confiscation and forfeiture,

Chairman: Anything else?

Shri Shah: There is one thing more.
As regards the provisions for appeals,
revisions and reviews, their request is
that just as in Income-tax and Sales
Tax there should be a itribunal to
hear appeals, That is their request.

Shri Morarji Desai: The request is
before the Committee. The Comimittee
will consider it.

Shri Shah: Another thing is that in

' clause 121 the provision is that the

sale proceeds may also be taken away.
Their only request is this. Where

any goods are purchased by any
person having knowledge that they
are smuggled, the provision iy all

right. But when you say ‘or reason

to believe” this is very wide and
therefore these words should be
omitted. If he has knowledge that

they are smuggled goods, the sale pro-
ceeds may be confiscated. But the
words “or reason to believe” should
be omitted.

Shri Morarji Desai: They are the
same thing.

Shri Shah: They are not the same.
Parliamentary legislation does not
use redundant words, That is what I .
know of.

Shri Morarji Desai: They are
redundant,

Shri Shah: So they are different.

not
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Shri Debejia: In this case you men-
“oned would the boldsmith have

| xnowledge or reason to believe?

Shri Shah: He would have reason
to believe.

Shri Morarji Desai; Therefore both
things are required.

Shry Shah: Where you forfeit the
smuggled goods it is al] right but
when it comes to the sale proceeds...

Shri Morarji Desai: Even the sale
proceeds. Unless there are monstrous
provisions there is not going to be a
solution to this, And these are mons-
trous provisions. I am not denying
that. These are not ordinary provi-
sions. But they are very necessary.

Shri Kasturchand: (Spoke in Guja-
rati).

Shri Morarji Desai: Shri Xastur-
chand says that this will be a very
great hardship to the people who do
bona fide transactions. I say this is a
hardship and we cannot afford to
take away the hardship.

Shri Hari Vishnu Kamath: The
hardship may be minimised, That is
al] that we can do. Life is hard for
every one.

Shri Morarji Desai: We can try to
do that, That is for the Committee
to consider.

Shri Trikamlal: This will stop the
trade completely everywhere in India.

Shri Morarji Desai: That also may
be necessary.

Shri Trikamlal: Suppose a man has
ten or fifteen tolas of gold and he

goes to somebody asking him to

financeé against it. Nobody would

finance against that gold.

Shri Morarji Desai: He will pre-
serve the gold and not incur any debt,
He will save himself.

Shri Kasturchand: (Spoke in Guja-

“rati),

Shri Morarji Desai: IIe says that
this won’t be accepted by the coun-
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try or that this will not become cur-~ :
rent. I say we have got to changes

tue customs, the habits, the traditions. :
We have not kept our modes of |

dress, food and actions, The Jo‘nt
family has broken up.
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Chairman: Thank you.

(The witnesses then withd- cw.)

III. TeEr MADRAS JEWELLERS' AND-
DraMonNDp MERCHANTS' ASSOCIA-
TION, MADRAS

anai kb

Spokesmen: ',I:
1. Shri V. Pandurangiah 4
2. Shri Harendra Mehta :
3. Shri P. Gopalakrishniah
4. Shri Kanayalal Mehta. ’

f4
(Witnesses were called in and thei |
took their seats ) 4

Chairman: Your Memorandum has:
been distributed to all the Members 3
of the Committee and they have gone %
through it. If you want to suppie+4
ment it you may now do so. il

Shri Harendra Mehta: Here ar¢'3
diamonds in various forms in which
they are cut for demonstratiot- @
(Shown to Members), :

Jdiamond merchantis are
Madras? !
Shri Pandurangiah: Two--hundr'efi

and twenty recognised traders Wh_
deal in diamonds and jewellery.

All over Madras?



shri Pandurangiah: Diamond mer-
- ‘ghants, dealers in gold ornaments,
| mbout; 5000 people.

- JPOrT

| Shri Morarji Desai: In Madras they
~ use diamonds more than in other
- fplaces,

| Shri Pandurangiah: Yes. Diamonds
_of a particular quality are used in
. Madras, mostly the better quality
= ones.

Shri Morarji Desai: Because it is
- said that in marriage, every girl must
~“have one just as every girl must have
_.some gold in our State.

=~ Shri Pandurangiah: At least one
-.pair of ear drops of good quality,
-without flaw. There is some senti-

. -ment attached to it. They will even
-“borrow to buy this.

.. Shri Morarji Desai: On how
b clauses do you want to speak?

many

Shri Pandurangiah: What we have
{0 say will be in a general way. We
‘are worried about certain aspects of

ery existence of the trade. We feel

hat certain peculiar aspects of this
%rade have to be explained as they
‘may not be known to you. We are

= confident that if what we have in
4agimind is made known to Government,
oi-‘there will not be any trouble. I would
‘325 Tike to make my submissions with
only one or two general remarks. This
s an industry which has been going
»on for thousands of years, It fills a
definite need in the social economy of
.wthe country. People need certain
commodities and jewellers have to
exist. I do not want to cite the Par-
inson law, I will only say that we
the bona fide jewellers in India have
‘ot a right to be protected by the
g Government against seizure, arrest.
IaEbeing taken before a magistrate,
being paraded in the streets and then
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being left without a defence and
without a definite means of protect-
ing ourselves. We only request that
the honest trader should be protect-
ed from being harassed. If in the
process of trying to check smuggling,
bona fide traders are put to {rouble, I
submit that it is the duty of the Gov-
ernment to protect them. We have
got as much right to exist as any-
body alse because there 1is need in
this country for our services. This
Bill has put a fright intp the mind
of every jeweller, and they have
been asking: are we to wiped out?
If that is so we would like to have a
statement to that effect that we should
change our business.

Shri Prabhat Kar: May I know
whether all this picture of handcuffing

and parading in the street etc., did
take place?
Shri Pandurangiah: I can prove

any statement that T am making to be
a fact. Any point I am submitting I
am prepared to prove with facts and
figures.

Shri Prabhat Xar: I only wanted to
know whether any one of your mem-
bers was handcuffed and paraded in
the streets?

Shri Pandurangiah: Yes, it hap-
pened, and the Association took up
the matter. The matter went to the
highest persons, We made represen-
tations to the 1.G. of Police in Madras
on this specific instance, and we have
been given a letter saying that the
members of our Association will be
treated with the utmost consideration
in future. I have got the letter in
the files of the Association. I can pro-
duce it.

Shri Bakar Ali Mirza: What was
the case in brief?
Shri Pandurangiah: The case was

that the man bought a property which

was supposed to be smuggleq or
stolen. The man was handcuffed,
paraded in the streets, beaten, and

the matter became so serious that it
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had to be taken up with the State
mInmstry and the L.G. of Police, and
written representations were made.
A letter was received from them that
consideration would be shown to the
members and that safeguards would
be made, and that in similar cases,
the Association officials would be
allowed to give evidence and their
evidence would be taken,

Shri Hari Vishnu Kamath: Was it
proved that it had not been smug-
gled?

Shri Pandurangiah: Yes. It was
released.

Shri Prabhat Kar: Was it by the
customs authority?

Shri Pandurangiah: Yes, customs
and police. In a case of goods smug-
gled, stolen or unaccounted, whether
the action is taken by income-tax,
police or excise ...

Shri Dehejia: Under the Police Act
of a State, when some goods are
found which cannot be accounted for,
the police have certain powers. It
may have exceeded its powers in a
particular case.

Shri Pandurangiah: We do no’
object to that, we only object to the
manner in which that Act was en-
forced,

Dr. L. M, Singhvi: Were those
proceedings initiated wunder the
Police Act or was it done by the
police at the instance of the customs
authorities? Who fileq the F.IL.R.?

Shri Pandurangiah: Customs.
Shri R, Ramanathan Chettiar; Where

 was it confiscated and where was the

person arrested?

Shri Pandurangiah: This happened
in Madura. It was brought by the
customs, and then we took it up.

Shri R.  Ramanathan Chettiar:
Land customs?
Shri Pandurangiah: Land customs

or sea customs, I suppose it is the
same.

Shri Morarji Desai: When was§
this? . ____
Shri Pandurangiah: About twq,-'_'
years back, 3

Shri Dehejia: Could the LG.P. gives
that undertaking in respect of a Cus-

toms officer?

Shri Pandurangiah: The police ill-#
submit 3
that whatever may be the case, we
the organised Association will come
to the help of the police, but we d0m
not want vindictive action to be-_

treated the person, and we

taken against any one.

il

Chettiarf‘-‘;f
I do

Shri R. Ramanathan
This is a matter for the police.
not think the customs come into bhe!
p1cture at all,

Shri Hari Vishnu Xamath:
mean to say that powers conferred on

* any officer are likely to be abused?

Shri Pandurangiah: Yes, it is only i
from that point of view. That is |
why I submit that this Bill and its
whole spirit has put g fright into the =
We are' |
asking this simple question: will we }
be permitted to live and do our busi-
smuggles

minds of bona fide traders,

ness? If some one person
somewhere, why should the normal
bong fide trade suffer? We have no
objection to the smuggler

his rescue.

Shri Hari Vishnu Kamath: In the :

case mentioneq by you, did your

Association proceeq against the pohce :

officer who committed excess?

Shrj Pandurangiah: Yes, we d1d

We made a representation. We dltI :
not make a complaint in a court of
law. We made a representation to

the IG. and the
because they were
that level.

Commissioner;

Shri A, V, Raghavan: It was opem®
to you to take common law proceed-

ings,

ﬂ

Your

being |
caught red-handed, he may not have |
any defence, and we will not go to

.‘;.'_p-_ &3

sympathetic at

i




- Shri Pandurangiah: After the man
{iswas handcuffed, paraded in the
-ﬁ‘creets, beaten in the police station,
b "what benefit or what satisfaction do
we get out of proceeding against him
when the damage has been done?

" Shri A. V. Raghavan: It will be an
xample to others not to do it.

. Shri Pandurangiah: Short of going
“'to a court of law, we did everything
possible. The position is this. If a
“~man is caught in the street with a
i packet of Lucky strike in his pocket
“»and is taken to a police station and
.-asked to explain, he cannot reason-
bly account for that packet unless
he says that he came by a plane and
bought the packet on the plane.
The packet has got the mark and the
tobacco is fresh, A watch has got a
egistered number engraved at the
back. Whenever we send it for re-
~pairs, they say the particular num-
i :ber watch is being repaired. Identi-
_jg%._ﬁcation is possible. In a fountain pen,
“Z-the parts and other things are named,
ii.stamped, engraved, and even if a
" spurious engraving is done, by mag-
nification it can be found out whether
t is the original part of the pen or
an imitation, In the case of the dia-
thond, which is a transparent article,
which is cut either in this country or
iw%f.ﬁels.ewhere, the excellence and skill
gof the cutting in India being equal to
any other part of the world, the only
#.1dentification that a man can give is
f=as to where he purchased it. If it is

210 per carat or 20 per carat, one of

mall size and mixed up with other
B tems, it is impossible for Govern-
:?nent to lay down any particular pro-
Zdzctedure; nor is it possible for the
owner of diamonds or the possessor
f diamonds to defend. At the level
Where it is smuggled, either in the
ircraft or within the customs pre-
incts, it can be caught and the man
annot have any defence. Supposing
you catch one person with 100 carats
f diamonds, he cannot say he bought
ff in his grandfather’s time or fhat
‘éﬁey are his wife’s jewellery; he has
}6 account for them. But, once he
¢ts into the street, in the country,
; lig is just like a convict escaping from
"gf‘ ___5111 and shedding off the dress of the

il
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prison and putting on civilian dress-
and joining any party in a maidan of
10,000 people. There can be no justi-
fication for burning up all the 10,000-
people so that this one man cannot
escape.

In the same way, we the jewellers
buy in a bona fide manner from
individuals. The source of supply is
from the rough diamonds which are
imported into the country and cut.
Large quantities of diamonds had been
imported by princes all these Yyears
because of the diplomatic privilege.
They are being sold. Till 1947, we-
ourselves were importing as many
diamonds as we could possibly get.
There was no restriction on the dia-
monds until 30th June, 1947. We could
get anything; and the diamond im-
ported into the country on the 15th
of June 1947 cannot be distinguished
or differentiated from diamonds-
smuggled today and brought into the-
country, Idian miries are there, Dia-
monds are still being mined in a small
way and rough diamonds are being-
imported under the Export Promotion
Scheme or under the import controls.
A diamond in your hand may be a
million years old; it is ageless. The
diamond does not change for years.
It is not like emerald which will be
watered down. Diamond is a thing-
which will defy such an operation. It
will be permanent even after hund-
reds of years.

Shri Hari Vishnu Kamath: What is
supposed to be the average life-time
of a diamond?

Shri Pandurangiah: The geologists
say that they must have been created
by nature millions of years back. If’
any diamond can be proved to have
been with any particular person be-

‘fore the year 1900, you can safely say

that it is of Indian origin and, there-
fore, cannot come under the purview
of smuggling. Because the discovery

of mines and mining of diamonds in
Africa was done between 1895 and
1898 and it was not until 1905 to-

1908 that diamonds in quantities en-
tered this country. From 1905-1908 to-
30th June, 1947, diamonds were freely"



"heing unported Even South Africa
~was selling diamonds to us until 1945.

Shri Hari Vishnu Kamath: Is there
«any test by which you can discover
.how many years back a particular
. diamond was cut and polished?

Shri Pandurangiah: Regarding cut-
»ting and polishing we can broadly
~classify them into what are known as
‘having been popular in the twenties
.or before. But, if it is a question of
..a diamond cut after 1935, it will be
. absolutely impossible to identify be-
cause there has been no broad change
_in the style and manner of cutting.
The angle at the top and the angle
at the bottom, the number of facets,
- the proportion of the girdle, that is
the base, to the diameter, that is the
top table, there has been no broad
- change from 1930 and 35 till now.

Shri Hari Vishnu Kamath: Is the
- technique the same in Europe and in
.India?

Shri Pandurangiah: Yes, Sir. It is
- id_ntical because it is a question of
_pure geometry. 30 to 32 degrees is
the limit for the top and 27 degrees
: for the bottom; 24 facets at the bottom
and 32 facets at the tope; one at the
'top and one at the bottom; total 58.

"It is pure and simple geometry. If a
.diamond is not cut that way, it will
be considered to be badly cut and
badly shining, and, therefore, not

‘worthy of being called a good dia-
~mond.

I submit once again that it is trans-
-parent. In a transparent stone, that
is diamond, which is with me from
1920, if I do not like the cutting, I
.can send it to one of the diamond
.cutters anywhere where cutting

look as if it is newly cut. Cutting
is a thing which is done by human
‘hands, capable of changing the shape
of a diamond to bring out its best
“brilliance and, therefore, it is a ques-
tion of craftsmanship. Our cutters,
-particularly in the Surat area,
so  experienced that some of
“biggest and most valuable

the
diamonds

is.
-.done and have it re-shapped. It will.

are -
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Surat
where !

are cut and polished in India.
and Navasarai are the places
diamonds are cut.

Shri Mahida:

Shri Pandurangiah It is for rubies
and sapphires.

Shri Hari Vishnu Kamath: It is the%

Cambay also.

Minister’s constituency.

Shri Morarji Desai: I am allowing |
him to hear fully if he wants to. I
have taken a lesson from him. ]

Shri Hari Vishnu Kamath: My con-
stituency  produces tarboojas and’
kharboojas,

Another question is, so far as uncut
diamonds are concerned, can you dis-
tinguish deshi from videshi?

Shri Pandurangiah: It is not possi--
ble, In the olden days, luckily nature

dig not differentiate politics or geo-
graphy. The discovery was made1
under identical circumstances; when |

the pressure exceeded so much, when.
the temperature exceeded so much,
carbon became diamond.

Shri Hari Vishnu Kamath: Thereis.
difference between man and man in.
one part of the world and the other.

Shri Pandurangiah: God’s presen- |
tation of humanity being two eyes
and two ears, in the same manner. =

Shri Hari Vishnn Kamath: The .
ethnic qualities of mankind vary from .
part to part of the world. They aré
qu1te different.

Erirans Tertlis

Shri Pandurangiah: May I submlfJJ
that these qualities are man-made and
not God-made?

%

Shri Hari Vishnu Xamath: I do 4
not speak about the physical quali- %
ties, but:about the ethnical ones. - 3

_ Shri Morarji Desai: Every child i3
any part of the world cries in the
same manner, smiles in the same man”j
ner; its gutterals function in the saméy
manner. It is only after they come inj
contact with people like us that thef;
differ.




i Vishnu Kamath: I do not

it talskm;:f}:;z inner qualities; bu.t ‘.I am
cpeaking of the external variations.
Shri Pandurangiah: .My submission
- 1o general and not with regard to
o particular clauses because I am not
7 worried gbout the clauses. If ygu
: understaﬂd the thing, the{l, you will
o frame the clauses to suit us.

Shri prorarji Desai: We are not
worried gpout you or how you carry
- on your pusiness. We are worried

about smu&g ling.

“~  shri Pandurangiah: With regard to
. smugglin® I would submit  this.
Peop;le are smuggling because a cli-
mate has been created for that. I do
not wish 0 53¥ who created this cli-

mate.

Shri morarji Desai: Nobody creates
" the climate it is the smugglers who
' create the climate for themselves.

strong action against smug-
: We do not plead
“ eor them. We are not here as repre-
% gentatives of the Smugglers’ Associa-
" fion. 1dO not know whether the hon.

Minister i aware that in other coun-
" ipjes there are smugglers’ associa-
. tions in existence.

Shri porarji Desai: I do not know;
, this is the first time I hear of it.

Shri A- V. Raghavan: Are they
Yegal associations?

Shri Pandurangiah: They are

" nown a5 Smugglers’ Associations.
Shri Morarji Desai: They may be
like a gang of dacoits; they cannot be

associations-

) Shri pandurangiah: They may not
be legal put illegal. They call them-~
- selves associations.

It is not legal; it is illegal. We
#" want to state that the prejudice which
5" seems o be in the minds of the Gov-
‘%" ernment that we are conected in some

i

" way with illegal transactions is not
20 justified.
A" 1812 (B) LS8

Shri pandurangiah: You may take .
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Shri Morarji Desai: No illegal
transactions can take place unless
those who do the legal transactions.

get mixed up. Not all of them. Some’

do get mixed up. Otherwise no ille-
gal transaction can remain there.

Shri Pandurangiah: Clauses 101
to 105 relate to the power to search,
arrest, etc. We wish to submit that in
the case of arrests, etc. the present
provision which asks them to go 40
the Magistrates should be continued.
It has a salutary effect. The bona-
fides of merchants who are known for
their honesty and integrity are known
to the Magistrates who do not gene-
rally give permission to arrest unless
they have got strong reasons to be-
lieve that there is some truth in what
the police or customs officers say.
Once a place is searched, the customs
people come in and then the whole
business is paralysed. I have known
instances where even for ten hours
officers sat there and refused to allow
a person to go even to the WC or
receive telephone calls in the normal
course or the customers to come in.

Shri Morarji Desai: 1 can under-
stand about the telephone calls mnot
being allowed but I cannot understand
about a person not being allowed to
go to the WC. If any officer had done
like that I am prepared to be very
stern on it.

Shri Pandurangiah: What can the
poor person do? I wanted to come to
his help. He was very frightened.
He was not allowed to talk to his
lawyer or friends and when I wanted
to see him I was not allowed. 1 am
the President of the association.

Shri Morarji Desai: Nobody is
allowed except panchas when the
search is going on: no lawyer can be
allowed. After the search is over, a
lawyer or others may be allowed to
go in or see him.

Shri Gopalakrishnaiah:

Sometimes
coercion takes place. :

Shri Morarji Desai:
got provisions to put fright in -the
officers if they do improper things.
But you must write to us.

We have also -
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Shri ‘Anand: Another impression
creg*nd by you is that under the pre-
sent Act one requires the permission
of the magistrate to arrest a person.
It is not so, You can see section 173
of the existing Act; it is not necessary
{0 get permission from the magistrate.

Shri Pandurangiah: I was think-

ing of search warrants.

Shri Mehta: Our request is that
search warrants may be issued by
the magistrates. It happens sometimes
that people are kept in custody the
whole night and they are even beaten.

Shri Morarji Desai: That is illegal.
Suppose you are beaten, unless you
complain how can action be taken.
Unless you are courageous enough to
complain, how can any provision help
you.

Shri Mehta: If the presence of a
" Jawyer is allowed at that time it will
be of help.

Shri Morarji Desai: But if he beats
before the lawyer comes? He can-
not be accompanied by a lawyer
everywhere. A lawyer can see him
after the search is over; nobody pre--
vents that.

Shri Hari Vishnu Kamath: At what

stage of the proceedings would you'

need the services of a lawyer?

‘Shri Mehtar After the search is
over, immediately a lawyer should be
allowed. :

Shri Morarji Desai: Nobody pre-
vents that. If you want that it should
be incorporated in law, how can we
do that?

Shri Mehta: In practice they do not
allow the lawyer to come. An ordi-
nary person does not know the law.
The officer says that the presence of
any lawyer is not allowed.

The officer will say, “you
cannot get a lawyer” The ordi-
nary man will not know the law. After
the officer makes the search and
finishes if, the man will say that he
wants to be brought in.

_be in for greater trouble on the next

Shri Morarji Desai: What for?
Shri Mehta: To put questions.

Shri Morarji Desai: The officer
leaves after the search.

Shri Mehta: The moahazar is ther,
The statement is taken there.

Shri Morarji Desai: If the state-
ment is taken the lawyer will not be
allowed.

Shri Mehta: He comes to the ocus-
toms house or to the customs officer
and he is detained there for a number
of hours; sometimes from one to
eight hours, Y

a3
b
¥
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Shri Morarji Desai: He cannot be
detained.

§hri Mehta: That is the prevailing
practice.
Shri Hari Vishnu Kamath: You are

afraid that the customs officer may
force the man to make a statement.

Shri Mehta: Yes; and so, he can

occasion.

Shri Morarji Desai: That is ~ what
happens when confessions are taken

by the police. They are taken into
account.

Shri Mehta: In the present Act, it |
is being said that confession before |
the police officer or the customs officer
is going to be a pucca document.

Shri Hari Vishou Xamath: The
Committee will onsider that. It is a
reasonable suggestion. T

Shri Mehta: We request the Com-~
mittee to consider this aspect very
sympathetically.

Shri Himatsingka: We cannot make
it provisional.

Shri Morarji Desai: He wants that
he should be allowed.

Shri Mehfa: He should not be dis-
allowed. If he wants, he should be
allowed.

Shri Morarji Desai: That depend®
on the discretion.




Pr. L. M. Singhvi: I would request
‘ the witness to tell us if it is within his
' knowledge—if there is any specific
jnstance within bis knowledge—where
~there was an extortion of a statement

by a customs offirial though there is
" nothing in law to force a man to make
. his statement. It is open to the per-

‘ment until he has consulted the law-
- yer—but are they making their state-
went on the basis of any specific case
within their knowledge, or, is it just
an anticipatory sort of relief that they
are seeking?

Shri Pandurangiah: I can give an
instance of a man who was kept for
"~ the whole night in detention and tnen
- a statement was put before him and
he was asked to sign it. I had per-
gonally to intervene in the matter.
He signed the statement.

- Shri Morarji Desai: When did this
‘happen?

- Shri Pandurangiah: A year before.

- Shri Morarji Desai: Did you com-
plain about it?

-~ Shri Pandurangiah: I shall briefly
‘tell you what happened. At 1 O’clock
in the morning I telephoned to the
Collector of Central Excise. I woke
ﬁhlm up and asked, “what has happen-
ed to so and so, who was arrested at
- OQ'clock in the night?” He said he
must have returned home. I replied
hat he had not and that his wife and
hildren were in my house and ‘“they
& say that the man has not come back.
The man has not come back and he

#& check up?” The Collector was known
i to me personally and therefore he
L' was very courteous and said, “I have
ordered that he should be sent back.”
He then rang up his office and was
told that I was correct ang that the
man wag still under detention. He
j;c?ld me, “He is here still. We have
given him a bed. We have provided
fots for him for sleeping.” I asked
_‘Wihy should he be there? Please let
_,_me' know.” He said, “We have had a
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1s still in your office. Will you kindly -

trunk call to Bombay for a certain in-
formation, and until that information
is checked, I am detaining him for
the whole night.”

Shri Morarji Desai: That becomes
necessary. Otherwise, he will get into
contact with others and whitewash the
whole' evidence. '

Shri Pandurangiah: I said that the
Collector was not quite correct ‘in
doing so, because the moment the man
was arrested, trunk call had already
been made by his relations and it
would not help anyone by detaining
him there.

Shri Morarji Desai: The man does
not have the telehone for contacting
anybody.

~ Shri Pandurangiah: But his rela-
tions do it.

Shri Hari Vishnu Kamath: ‘Was he
detained for more than 24 hours?

Shri Pandurangiah: From ¢ O’clock
in the night to 7 O’clock in the morn-
ing. :

Dr. L. M. Singhvi: Was the man
made to sign a statement?

Shri Pandurangiah: He was made
to sign and he signed it.

Dr. L. M. Singhvi: What happened
after that?

Shri Pandurangiah: Actually, I do
not know whether the statement was
believed in or not. But ultimately
those goods were confiscated.

Shri Morarji Desai: You must have
gone to court. What happened then?

I think one or
identifiable

Shri Pandurangiah:
two packets which were

were returned to him and the zest
was confiscated.
Shri Morarji Desai: Then there

was a case for confiscation. All these
things have to be done., Otherwise
nothing can be identified.
got to be very harsh on this.

Shri Pandurangiah: But they were
not able to prove from the accounts.

We have .



" "ari Morarji Desai: You have just
gaid that and you have gone to court.

Shri Pandurangiah: Two packets
which could be identifiedq were re-
turned by the court.

Shri Morarji Desai: So, it was on
a proper basis. There must have been
a mistake in respect of one or two
packets. But this means he was a man
who was dealing with all these things.
Why are you trying to save him?

Shri Pandurangiah: I am not trying
to do that. I only say that he was
detained for the night.

Shri Morarji Desai: I do not think
there was anything wrong in his
having been detained.

Shri Pandurangiah: We said that
his wife and children were in my
house. )

Now, we come to section 118. Under
this, when packages get mixed up
with other things, when there is a
suspicion, the whole stock can be con-
fiscated. If this is literally followed,
even if five out of 100 diamonds are
suspected to be smuggled, all the 100
diamonds are to be confiscated.

Shri Morarji Desai:
separate the diamonds?

Shri Pandurangiah:
you cannot separate it.

Can you nct

It is such that

Shri Morarji Desai:

Then what has
to be done?

Shri Pandurangiah: If, out of four
carats, one and a half carats are sus-
pected, then they can be taken out.

Shri Moi-arji Desai: That could be
done, if it is possible. But, if all of
them are of the same size, what could

be done? The whole thing is to be
confiscated.

Shri Pandurangiah: But is it fair?
It may not be possible either for the

prosecution or.for the defence to dis-
tinguish them.

gxﬂ Mehta: When there is infor-
mation that something has been smug-
gled into the country, there may be

%
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also some information as to the quan-
tity of goods that have been smuggled.,
Suppose the quantity of smuggled
goods is about 100 carats, if there is
reasonable evidence that the total
quantity is 500 carats, then, 100 carats
alone will be confiscated.

Shri Morarji Desai: All the stock
will be forfeited and confiscated so
that the God-fear will be in their
minds and they may not repeat it
again. The whole stock will be for-
feited.

Shri Pandurangiah: How do you
protect the ordinary bona fide trader?

Shri Morarji Desai: A bona fide
person is one who does not mix up
things. Once it is proved that all
these are mixed up and smuggled
goods, T do not know what you want
us to do.

Shri Hari Vishnu KEamath: Your
case is that only he should be liable
to punishment who, knowingly or
wilfully, mixes smuggled goods with
the genuine goods. Then, there could
be no objection.

Shri' Morarji Desai: Clause 120
says:
“(2) Where smuggled goods are -
mixed with other goods in such

manner that the smuggled goods
cannot be separated from such other

< LL%&“

goods, the whole of the goods shall |

be liable to confiscation;”.

Shri Gopalakrishniah: The
are seized even on suspicion.
whole thing is taken away first.

Shri Morarji Desai: If it is proved
the whole thing is taken away.

Shri Gopalakrishniah: If the pro-
secution has got a proper, reasonable
belief, if they have reasonable evi-
dence, it can be done. .

Shri Morarji Desai: Before a pro-
per investigation is made they car-
not do it. But on suspicion also, it
must be done.

. Shri Gopalakrishniah: Then where |

is the safety?

goods
The -




. committed that he should lose
*~~ goods he hag paid for?

" C has purchased them without

' Shri Morarji Desai: There should

be no safety for it.

Shri Prabhat Kar: If it is already
a proved matter, all these things will
not arise.

Shri Mehta: Whether the business
we are carrying on is legalised....

. Shri Morarji Desai: All illegal
business is mixed up with legal busi-
ness.

Shri Mehta: I perfectly agree with-
you. Let me give a concrete example.
A has 1,000 carats of smuggled dia-
_monds and he sells 500 carats to B.
B sells out of these 500 carats to C.
C is a bona fide purchaser, He has got
a voucher from B and he has paid B
~through a cheque. After sometime it
is found by the department that A has
smuggled the diamonds and sold it to
B, who has in turn sold it To C. C is
" in possession of a bona fide bill and
" he has paid through a cheque. How is
C responsible? How does he know
- that the diamonds he purchased are

s smuggled ones?

Shri Morarji Desai: C will not be
prosecuted, but the goods will be con-

¢ fiscated,

Shri Mehta: What mistake has he
the

Shri Morarji Desai: Smuggled
goods should not be allowed to remain

. with anybody.

. Shri Hari Vishnu EKamath: He says,
the
knowledge that they are stolen. Under

5 the IPC, he is not punishable.

Shri Morarji Desai: That is why he
is not proceeded against.

Shri Bade: There was a case which
happened in Indore. An advocate pur-
chased motor car from Calcutta and
it was stolen. It was confiscated in

" Indore. When he proved that he was

a bona fide purchaser, the court order-
ed that the car should be restored to
the original owner.

Shri Gopalakrishniah: In this case,
identification is not possible.
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Shri Mehta: Suppose I have pur-
chased 100 carats of diamond by vou-
cher and I have a stock of 500 carats.
All my stock of 500 carats will be
confiscated by the department.

Shri Morarji Desai: Under the
proviso, the 400 carats out of that
will be saved and restored to you
when you prove that they are not
smuggled.

Shri Mehta: To get relief for my
400 carats, it will take 2 years. lVIy
entire assets will be in your hands
and I am out of business.

Shri Morarji Desai: There can be
never 500 carats in one packet. It is
pure imagination. How many carats
were there in the packet you showed
to me?

Shri Mehta: 10 carats. But under

the present law, my entire stock will
be confiscated. '

Shri Bade: Your point is that the
whole thing should not be confiscated.
That is the difficulty for the committee
also. The  previous witnesses also
have mentioned it. We will discuss
it and come to a decision.

Shri Morarji Desai: It is for the
committee to decide.

Shri Dehejia: Under which clause
do you fear that the entire stocks
will be confiscated?

Shri Mehta: Clause 118,

Shri Morarji Desai: He is wrong
when he says that the whole stock
will be confiscated. By overstating
your case, you lose your case. Has
it ever happened?

Shri Mehta: Yes. In Madras last year
Rs. 13 lakhs fworth of goods were
confiscated. There were nearly 22
packets ranging from 2 carats to 25
carats in-each packet. Still no de-
cision has come from the excise
officer.

Shri Morarji Desai: You give me
the details before you go and I will



logk into that. Not only this case,
bu Yin other cases also, if there has
been harassment or wrong use of
power, if you bring it to our notice,
we will go into each case. If any
officer harasses you and if you come
in appeal, I will certainly punish
him.
Shri Mehta: Thank you.

Shri Bade: So far as this case is
concerned, the Minister has given
the assurance. That is all right. But
we are here to consider the +whole
problem which you have raised.

Shri Mehta: Our point is that the
diamond is indistinguishable.

Shri Bade: Can you throw some
light on clause 115 about confisca-
tion of conveyances?

Shri Pandurangiah: They confiscat-
ed a motor car just because smuggled
watches were kept under the seat.

Shri Morarji Desai: There is no-
thing wrong in that.
Shri Pandurangiah: It was the

watches which were smuggled and
not the car.

Shri Morarji Desai: Under the for-
mer Act, we have confiscated several
motor cars, They have gone to the
courts and lost. It is not a new pro-
vision. Cars are used for smuggling,
kidnapping, dacoity, etc. In such
cases, they are bound to be confiscat-
ed.

Shri Mehta: The first man who
knowingly smuggled should be
punished.

Shri Morarji Desai: Suppose from
you shop some diamonds were stolen
and after changing several hands,
they are found in somebody’s posses-
sion and that person was a bona fide
purchaser. The diamonds must be
restored to you, but so far as the bona
fide purchaser is cohcerned, his re-
medy is against the person from whom
he purchased,
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Shri Mehta: Where one packet of -
500 carats is sold in the same condi-
tion, that is absolutely justified. Sup-
posing it is not sold in the same con-
dition. We have shown that it is not 1
possible to distinguish the diamond. .
How can we prove that it is duty paid °
or not? 1

Shyri Morarji Desai: Even if you _
trace it, how can the goods not be |
returned to the original owner?

Shri Pandurangiah: Then we come:
to clause 123 which deals with the °
burden of proof. This is a point on
which we are feeling very unhappy. .

Shri Morarji Desai: You are bound
to feel unhappy. I also do not feel
happy when I have to be heard.

Shri Pandurangiah: I hope this
applies to individuals and also dealers,
The individual concerned can only
say that he bought it. How can he
be expected to prove anything be-
yond that? How can he prove that
it is not a smuggled thing.

Shri Morarji, Desai: If it is proved |
that it is bona fide purchase he will,
not be prosecuted.

Shri Bade: According to section 123
you are to prove two things. You
have to prove that you are a bona
fide purchaser and, secondly, that the
goods are not smuggled goods. You -
want to remove the second part.

Shri Pandurangiah: The thing
might have passed through hundred
hands. It would not have even been
bought, it might have been polished =
locally or an old-cut diamond mighf ~
be re-cut. How can I prove that it is
not a smuggled diamond? s

Shri Morarji Desal: We have said,
therefore, that the grounds for sei- °
zure will be conveyed. to you. You .
can prove that those grounds are nob:
valid,

sl plasde Sl Rl St

Shri Pandurangiah: He can at best
prove that it was bought in a bond
fide manner.
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Shri Morarji Desai: Supposing some-
body gets something from Connaught
Place which has been smuggled, what
am I to do?

' Shri Pandurangiah: They are all
branded goods. I am talking ot
“goods which are not branded. It is
as diflicult for the prosecution to prove
'__that it is not smuggled or smuggled as
it is for the possessor.

Shri Morarji Desai: The misfortune.
js that regular dealers also deal in
“this matter.

Shri Pandurangiah: At least to save
-one honest man hundred people can
‘pbe allowed to go.

Shri Morarji Desai: In some mat-
“ters like the matter of smuggling, I
iqm not prepared to subscrbe to it.
‘Tf 1 have reasonable grounds, 1-can-
‘not help it. I know that is a very
-well known axiom of law, but I am
ery much worried about smuggling.

¥~ Shri Pandarangiah: But you cannot
urt an honest man. Then you will
e committing a great sin, that is all
sthat T can say.

Shri Morarji Desai: I will pay for
“it in the interest of society.

+ Shri Hari Vishnu Kamath: It is the
view of the Executive, not necessarily
iof the Parliament.

. Shri Morarji Desai: Why of the
_Parliament; it is yet the view of the
Committee even.

“Shri Hari Vishnu Kamath: This is
a Committee of Parliament, and that
18 why I said “Parliament”.

'Shri Pandurangiah: He is dealing
& a commodity which is not identi-
It is the duty of the State to

: Provided he proves his
bona fide he will be protected. The
clause is quite clear.,

' -Sihl'i Pandurangiah: This is a thing
Which you cannot prove. It is not
like 5 packet of cigarettes.
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Shri Hari Vishnu Kamath: Can you
suggest any concrete measures to pre-
vent smuggling and to catch smug-
glers?

Shri Pandurangiah: Please give me
a seat on the other side, then I will
show how to prevent smuggling.

Shri Morarji Desai: Without sitting
here why dont you show me? You
are not a good citizen if you know
it and you do not tell me.

Shri Pandurangiah: I have no
powers to exercise. You tighten your
defence on the shores. [t is :only
through a sense of frustration and
despair that the Government is bring-
ing hardship on honest people so
avowedly and so openly.

Shri Dehejia: What is the length
of our shores?

Shri Pandurangiah: It is not the
length of the shores that matters.
Smuggling is done through a few
channels; the Government knows it
and the public also know it.

Shri Morarji Desai: It is done in
any part of the shores; it is not only
at a few places. You cannot keep a
sentinel at every few yards.

Shri Mehta: As far as gold is con-
cerned, Sir, I would like to make one
suggestion. Gold from the Kolar
gold field is not now sold to the
public. I understand that the quan-
tity of gold now taken out from there
is about 20,000 to 25,000 tolas every
month. If that goes to the market
most of the gold smuggling is likely to
be eliminated,

Shri Morarji Desai: Rs. 50 crores
worth of gold has to be sold every
year, and only then it will go. From

where am I to bring it? Who will
give it?

Shri Pandurangiah: Allow us to
find the foreign exchange, and we

will bring it.

Shri Morarji Desai: Where will you
get the foreign exchange?



. Shri Pandurangiah: In the inter-
n..ional market, there is a free mar-
ket and a controlled market, I can
go and buy any amount of gold and
silver from an uncontrolled market in
London or Belgium.

Shri Morarji Desai: How will you
pay for it?

Shri Pandurangiah: By selling it.

Shri Morarji Desai: By selling it in
India?

Shri Pandurangiah: Anywhere, We
will send our goods there,

Shri Morarji Desai; . What goods?
You give me a practical proposition
and I am prepared to consider it. Do
not think that you are more brilliant
than all the people sitting here.

Shri Pandurangiah: It is not that.
We actually speak from a feeling of
hurt.

Shri Morarji Desai: I do not think
1 am unmindful of that hurt. I would
not have been fit to sit here if I did
not take into account the feeling of
the people. '

Shri ' Pandurangiah: You said that
you are willing to hurt honest people.

Shri Morarji Desai: I have to do
that sometimes.

Shri Hari Vishnu Kamath: Reluc-
tantly. :

Shri Gopalakrishniah: VYou admit
that there is large scale smuggling in
ngd angd jewellery.

Shri Morarji Desai: It is a known
fact.

Shri Gopalakrishniah: Thereby our
country is losing foreign exchange to
a large extent.
Government take up this matter and
sacrifice some foreign exchange.

Shri Morarji Desai: From where to
gacrifice? I will have to do it conti-
nuously for ten years and hold up
other industrial developments.

Therefore, why mnot
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.price, because the demand is greater.

.102 kilo, the person concerned should 3

Shri Gopalakrishniah: By importa-
tion of gold naturally the market will
come down.

Shri Morarji Desai: The moment I j
do that, nobody will give me a loan. ;
You do not understand the implica«;
tions of it. I wish you were in my
position and I were in your position, 3
You think it is so easy.

Shri Mehta: The gold from the
Kolar gold field may not be sufficient g
for the country. In the international
market the price is Rs. 60 to Rs. 62 a .
fola. If the Kolar gold field gold is j
sold to the public.... &

Shri Morarji Desai: It is only infin-
itesimal. That won’t do.

Shri Mehta: But the price factor
will be such that there will be no-
smugglers. The smugglers will not -
then think it fit to bring gold to the
country.

-

ek

Shri Morarji Desai: That is a smal~:
ler amount. If you are to sell it, that "
will not solve the problem, Only :
that much will be sold at that low

e r LA E kAT R HERT

Shri Pandorangiah: Coming to -
clauses 111 and 113, in respect of 3
goods in excess of the invoice some “3
limit should be put. If it is shown 3
as 100 kilo and if it exactly weighs &

not be penalised. If, on the other 3
hand, if it is shown as 100 kilo and-
the actual weight is 500 kilo, cer=:j
tainly the person concerned can be i
penalised, I suggest that some limifts
may be indicated there so that there -
may not be any ambiguity aboug it

Shri Morarji Desai: If it exceeds:
the weight shown in the invoice, the:
difference alone will be confiscateds
So, why should you bother about it?

Shri Pandurangiah: Suppose a per® g
son declares 100 kilo and the com
signment actually weighs 102 kilo?

Shri Morarji Desai: Only the exceS_Sv-ff_j
of 2 kilo will be confiscated,



' Shri Pandurangiah: In such cases,

L that will
I be taken care of by executive action.
. T We will try to take care of all bona

-fide people.

b
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Shri Morarji Desai: No, you have
not, You were invited to give evi-
dence and you have given evidence.

Shri Hari Vishnu Kamath: You
have been well within your limits.
You may go in peace.

(The witnesses then withdrew).

(The Committee then adjourned.)
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(Witnesses of the above two associa-
- tions were called in together and
they took’ their seats).

Chairman: Since the points which
you want to place before us and the
— difficulties which you are facing are
-hkely to be common, I have called
the representatives of both the Bom-
s bay Diamond Merchants’ Association,
‘Bombay and the = Andhra Pradesh
% (old, Silver, Jewellery and Diamond
‘Merchants’ Assomatmn Rajahmundry
ogether I hope meither of you has
y objection to this procedure.

Shri C. B. Jhaveri: Not at all.
Shri Bang: No, Sir.'

! Chairman: We have circulated both
e memoranda to all the Members of
the Committee, Instead of repeating

tanda, if you want to add anything to
bstantiate your arguments or stress
me points, you may now do so.

» Shri C. B, Jhaveri: In order to sub-
$tantiate the points which we have
raised in our memorandum, we want
o show how practically certain claus-
s of the Bill will affect our trade.
2k will particularly refer to the
gmixing of diamonds in ‘packed lots
when the goods are in packets under
Tause 118 and sub-clause (2) of clause
20 Here we may be permitted to de-
Monstrate how difficult it is, if not im-
Possible, for the trade in general, in-
vidual merchants, tradesmen and

ﬁ *Ven to the customers to differentiate
- Setween importeq goods and goods
£l thanufactured here in our country,

what you have stated in the memo-"
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because the cutting and polishing of
diamonds has reached to such a per-
fection that we have got the Dbest
cutters and polishers, and it-has been
accepted not only within the country
but even by foreign associations and
institutions. To substantiate our argu-
ment we would like to place before
you the May issue of a magazine pub-
lished from Belgium so that you may
read only two lines of one paragraph
to know in what esteem they hold
us.

We do know that a certain amount
of smuggling is going on in the dia-
mond trade and we do not mind the
preventive steps which the Govern-
ment want to take, and the authori-
ties or powers to be given to the cus-
tomg officers for the purpose of check-
ing smuggling. But here we want to
point out that because of these mea-
sures the innocent traders, the bona
fide traders, should not be harassed
or put to unnecessary inconvenience
and it should not result in a reduction
of trade. Even the customers are
scared of these provisions.

Here we want to point out that we
buy diamonds not only from the mar-
ket pbut we import them also. Of
course, at present only uncut diamonds
are perxmtted to be imported against
a licence. The uncut diamonds are
cut ang polished here in India and
are sold by the merchants and manu-
facturers. The traders in their turn
sell them to the customers, and these
deals are 'made in good faith and bills
are passed even when we buy from
the customers. In India we have
goods worth crores of rupees since cen-
turies past ang these lots also come
into the market for sale. We buy from
the customers also, in good faith, in
loose form or in the form of jewellery.
We pay them by cheques, official bills
are passed and receipts are given. In
spite of that, if subsequently it is
proved or it is stated by the customs
officer or the Customs Department
that the particular lot was smuggled,
under the provisions of sub-clause (2)
of clause 120, if the smuggled goods
are mixed up with other lots, the
entire lot is liable to be confiscated.



Chairman: You say that they may
<™ smuggled diamonds and that you
‘cannot separate them out, but at the
same time you want smuggling to be
prevented. What is the remedy you
suggest for it then?

Shri C. B. Jhaveri: The remedy is
the preventive steps taken by the De-
partment. We have no objection to
their being taken.

Shri B. R, Bhagat: This provision is
preventive step.

Shri C. B. Jhaveri: If the authori-
ties are able to prove that the goods
are smuggled. , ..

Chairman: The dealer must know
the source of the diamond.

Shri C. B. Jhaveri: When I purchase
a lot from a merchant or a -customer,
I get the bill and I am able to point
out from whom I have purchased.

Shri B, R. Bhagat: Clause 120(2)
will take care of that because you will
be able to prove that whatever
smuggled goods were there were not
within your knoweldge.

Shri C. B. Jhaveri: It is impossible
to separate them. The clause says
that if they are mixed up and it is
not possible tg separate them from the
lot, the whole lot is liable to confisca-
tion. Suppose, we have a packet of
100 carats of diamonds. We buy it in
the 'market from a merchant and he
gives us a bill. We make the pay-
ment by cheque. Now if in that lot
of 100 carats I mix up 10 carats from
" my purchases and subsequently the
Customs authorities suspect that those
10 carats were smuggled goods, then
only on suspicion and reasonable be-~
lief our whole packet of 110 carats
would be liable to confiscation.

Shri 8. S. More: You say that you
purchase certain diamond from a
merchant and you mix it with your
original stock. The Customs officer
.comes and reasonably feels that a par-
ticular diamond in that stock is smug-
gled and you say that you will refer
to the merchant from whom you have
purchased it. But at this stage can

Y]
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you distinguish this particular
mond or separate it?

Shri C. B. Jhaveri; No; it is absmi
lutely impossible. g

Shri S. S. More: Then there is the :
possibility of the 'merchant whose bills3
you produce saying that he did not: r.f'
sell that diamond to you. When youi
purchase diamond pieces and mix}
them up with your original stock, th
identity of a particular diamond is lost. &
So, what is the remedy? ~

Shri C. B. Jhaveri: That is why we
have stated that bona fide traders .

Shri S. S. More: What is your doi8
finition of bona fide traders?

Shri C. B. Jhaveri: I would put it
this way. We not only buy from mer-:
chants but we also buy from the cus-»;
tomers.

Shri S, S. More: Every smuggler,";;
unless he is detected, will pretend to-
be a bona fide trader.

Shri C. B, Jhaveri: That is correct:.i§
‘When we are approached either by a 3
customer or by a merchant, we are_
shown the goods, Then, when we buy
them, Dbills are passed and payments
are made by cheque.

Shrj S. S. More: What is there to. ;
show that a particular diamond is a.
subject of a particular bill?

Chairman: He may deny it. He may §
say, “I did not sell this diamond.”

Shrij C. B. Jhaveri: If he denies, th_._
case against purchaser would not
stand.

-

Chairman: There is also this pos§i®:
bility. Suppose a man convicted .."f*
theft comes to you and sells a di?
mond. You mix it up with your stocX
Afterwards he says, “I did not sell

- diamond.” Now, so far as the Customs.?
authorities are concerned, the fact that
you purchased a diamond from such &:
man is prima facie proof that it is
smuggled diamond.

Shri C. B. Jhaveri: If the man de
nies that he hag sold his goods to ¥
where is the proof that we hav




ught smuggled goods?

hri B. R. Bhagat: You must have
cher, receipt and all that.
'_1_

Shri C. B, Jhaveri: That is correct.
if somebody denies that it has
sold to us, the case against me

Shri C. B. Jhaveri: At present what
pens is that if smuggled goods are
d in the possession of someone,

on, the whole trade would come
standstill.

Shri B, R. Bhagat: If some such pro-
slon is not there and if smuggled
ds are found in a packet which
ot be separated from the other
ods, we may not be able to confis-
te smuggled goods.

-Shn C. B. Jha.verl That is correct.

‘Shri B. R. Bhagat: There was a re-
snce in the Bombay High Court.

Chairman: There is a provision in
lause 120 which says:

“Provided that where the pwner of
-giich goods proves that he had no
- knowledge or reason to believe that
.they included any smuggled goods,
‘such part of the goods as is proved
“by him to have not been smuggled,
shall not be liable to confiscation.”

a question. If I buy goods in
28004 faith, take a bill from the seller
d pay him by cheque, can it not be
id that those goods which I bought
Weére bought in good faith and that

}.h_“-y were not supposed to be smug-
gledt .
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hri C. B. Jhaveri: I would like to -

Shri S. S. More: How are you going
to prove the identity of those goods
when you mix them up with the other
honestly procured ones?

Shri C. B. Jhaveri: My point is this.
Suppose, someone has sold me some
smuggled goods in a bona fide deal and
I have mixed it up with my regular
stock. Now, the stocks are main-
tained on a quantitative basis. We
keep them in different packets accord-
ing to quality and size. When I pur-
chase one packet, that packet may
not have been mixed up only with
one lot because I would sort them out
and mix them up with different quali-
ties and different sizes so that it
would mean that one packet of smug-
gled goods would be distributed among
other lots. That would mean that the
whole stock would be liable to confis-
cation.

Shri Shankaraiya: Once the
gled goods are mixed up with
stock, they will not be able to dis-
tinguish them. They also say that if
they prove that they are bona fide
purchasers and have purchased them

smug-

proper persons in consideration, the
goods should not be seized. I want
to know from them how they can

prove that that particular packet was
purchased from a bona fide person. It
may have been smuggled goods and
may have been kept somewhere else.
How can they say that the seized arti-
cle itself was an article purchased
bona fide?

Shri C. B. Jhaveri: Suppose, we are
asked to point out where a particular
lot purchased from a particular per-
son was. Then, we can say that we
have mixed it up with our stock. That
much we can say, that is, we have
purchased it and have mixed it up
with the other packets. In that case if
the whole lot is made liable to confis-
cation, the whole business would
come to a standstill. It not only
affects the trader but even the custo-
mers are scared. Suppose, a merchant

sells some goods to 3 customer and
later on it is proved that they were
smuggled goods, what would be the
position?



¢ _Shri Bakar Ali Mirza: There is one
difficulty which I would like to point
out. My hon. friend has mentioned
about this already. He asked: how
can you identify a particular gem? It
cannot be identified in the case of the
buyer. If a gem is not identifiable
there, probably the gem is still with
the seller. How do you say that this
particular diamond that this man has
sold is a smuggled one? He sells hun-
dreds of diamonds to anyone. Right
through, why should the buyer alone
is made to prove this, while this thing
cannot be proved anywhere else?

An Hon. Member: There is the sec-
tion 116 of the existing Act.

Shri C. B. Jhaveri: May I speak on

I

!
referring to sub-section (2) of clause |
120.

Shrimati Savitri Nigam: When you |
purchase diamonds, do you also men-
tion in your bills about the weight of
each diamond? Are you aware of the
weight of each diamond or not?

Shri C. B. Jhaveri: The weight of!
the whole lot ig mentioned in our bills !
and the price. The amount is men-
tioned.

The hon. member has just suggested
that if an equivalent quantity of the
goods supposed to be smuggled 1is
taken away from the packet, that |
would be a good thing., Old section 168 |
relates to section 118 of the new bill.

R am&m_‘h.n.— P

I am objecting to sub-section (2) of
section 120. Section 120 is absolutely
a new provision.

this? An Hon. Member has said about
this and I wish to say something on
this point.

Shrimati Savitri Nigam: I would like
to know about certain points .. .

Shri B. R. Bhagat: Not only that,
but even the U.K., Act makes a similar
provision.

Shri C. B. Jhaveri: Now, may I seek
your permission to make certam clari-
fications?

Shrimati Savitri Nigam: I would
like to say .something. Suppose you
buy a packet of diamonds. It may be
having 10 carat weight. Later on you
realise that the bona fide merchant
from whom you had got that, got that
from somewhere else and that was a
smuggled one. Now the question
which arises is this. Would you have
any objection if, from any of your
packets, 10 carat weight of diamonds
which is proved to be a smuggled one,
is taken out?

Shri C. B. Jhaveri: That is one con-
crete suggestion. If there are hundred
packets and if 10 carat weight of dia-
monds is supposed to be a smuggled
one, if an equivalent quantity is
taken away from that packet, that is
a good suggestion, no doubt. But it
1s certainly unfair if the whole pac-
ket is liable to be confiscated. I am

In many cases we have found that °
people have failed to satisfy the cus- |
toms authorities according to their
complete satisfaction. In fact, in spite |
of producing all material proofs, bills
and particulars of the party from
whom this was purchased etc., the

arguments are not accepted, that is,

they have failed to prove this to the °
satisfaction of the Customs authori-
ties,

Shri Mahida: I would like to put 3
one question to the witness. May I 4
know whether smuggling has increas- '
ed after 1947 or decreased after 19477 _

Shri C. B. Jhaveri: Before 1947, 7
there was no smuggling. There was .
absolutely no high duty. The duty =
was only 6 per cent then. There was 3
no licence. In the month of July, 1947, 3
the import of diamonds was prohibited . 3
and it was put under established lic>-4
ence system. In 1953, even the cut
and polished diamonds were not if
allowed to be imported. Since 1953, 3
only uncut diamonds are allowed 107§
be imported into India. The duty has 7§
since been raised from 6 per cent at g
one time to 20 per cent. The higher 33
amount of duty and the short suppl¥ =
of goods has also led to smuggling hke*
this. ’
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- Shrimati Savitri Nigam: You just
“now said that you are not satisfied
with certain proviso in this regard.
ou said that people are not in a posi-
ion to prove to the satisfaction of the
ustoms authorities. Now, I would
jke to know from you concrete ins-
tances. Have you got concrete cases
like that? Can you cite those instanc-

X,
2

Shri €. B. Jhaveri: Yes. I will give
certain cases. There are many cases
like that, I know of one case parti-
cularly. A raid was made in 1957,
and after 43 years, the case was dis-
missed by the Customs Collector in
the Central Board of Revenue. After
i 4% years, the packet of diamonds
- was returned to the owner, If neces-
sary, 'my Association would try to

= submit such cases with the details.

. Chairman: You have got only one

> Shrj C. B. Jhaveri: There were a
& "number of cases where the goods have
#51een seized and the buyer had been
iven show-cause motice. One of the
‘sections ‘mentioned is 178(a) of the
“Sea Customs Act. Somebody ques-

ioned the validity of section 178(a).
He went up to the court and the
imatter went right up to the Supreme
ourt. Now, we were advised that
o such case will be finalised till the
“Supreme Court had given its decision
sn. that case. That is why all these
cases had to be kept pending for the

d:ime being. Only for the last six
months we have taken them up.
i Customs  are not

o Shri Shankaraiya: Your association
i3 interested in preventing smuggling
and in seeing that the interests of
bona fide merchants are safeguarded.
You yourself say that in case of smug-
[Ei¥leq goods, the merchants should be
i, Dunished. You say that bona fide

Inerchants should not be harassed.
iﬂnder the canons of your business, can
iyou point out any means by which this
Smuggling could be prevented?
‘you point out any means by which
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merchants conniving with the smug-
glers can be exposed?

Shri C. B. Jhaveri: It is very diffi-
cult for an Association to find out or
give details. I was referring to the
sub-section. Because of a certain
quantity of smuggled article, the
whole thing is to be confiscated. The
suggestion is that the merchant may
be asked to deposit an equivalent
amount of the goods. Suppose the
Customs authorities say that smuggled -
goods worth Rs. 10,000 are mixed up
in a lot containing Rs. 50,000 worth of
diamonds. They may either take an
equivalent quantity of the same qua-
lity of diamonds or an equivalent
amount of the smuggled goods. They

~may be asked to deposit that till the

pending of the final decision of the

case. That would be a good sugges-
tion. That would keep the trade .
smooth; otherwise, the trade would

come to a standstill. It is not only the
trade and the industry which suffer
but the customers also suffer. It is
very difficult to find out whether a
particular packet of diamonds is smug-
gled or not. How am I to know whe-
ther it is smuggled or not? Any cus-
tomer would just come to my shop
and offer me diamonds for sale.

Shri B. R. Bhagat: They are very
few. That is rare.

Shri Venkatarainayya: In the case
of gold, they are many.

Shri Narendrasingh Mahida: You
just inform the police and find out
whether it is smuggled or not.

Chairman: Mr. Venkataramayya,
have you anything to say on this?

Shri Venkataramayya: Mr, Chair-
man, Sir, you have asked us to sug-
gest the measures for preventing
this smuggling. At the outset, I
woulg like to say that the Act does
not give a proper definition of the
smuggled goods. First of all, the
lacuna is with regard to the defini-
tion of smuggling itself.

Shri Dehejia: That is defined in
the BIilL
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Shri Anand: The definition is given
in clause 2 (39) of the Bill.

Shri Venkataramayya: That is not
the proper definition.

Shri B. R, Bhagat: How?

Shri Venkataramayya: It is very
difficult to distinguish between smug-
gled goods and other goods. How to
distinguish them? That is the point.
With regard to gold, any customer
can come and offer gold for sale.
In the case of diamonds, of course,
the number is very low. In the case
of gold, the purchasers @and sellers
are in good number. Especially in
our country everybody possesses gold
and it is sold in time of need, This
Bill creates a lot of difficulties for
an ordinary merchant, an ordinary
broker, an ordinary customer and an
ordinary agent. An ordinary agent
earns a commission of only 10 nP.
out of a sale of a few rupees.

Mr. Chairman, will you please tell
us how it is possible in Customs, on
any rational basis, to distinguish be-
tween the smuggled gold and the
other gold? How to safeguard the in-
terests of the commoner, leave apart
an ordinary merchant? Even res-
pectable persons can be questioned.
1 am wearing this ring and tomorrow
anybody can say that it is a smuggl-
ed one. It can be confiscated. I am
even liable to prosecution. Under
the present Act, I could be arrested
also.

Shri B. R. Bhagat: If the Customs
officer says that it is a smuggled
good, then he will have to state the
reasons.

Shrj C. B. Jhaveri: It is only on
suspicion.

Shri B, R, Bhagat: It is on reason-
able belief. ;

Shri C. B. Jhaveri: But that rea-
sonable belief is never revealed to

the party.

Shri Venkataramayya: This clause
120 is a new introduction. This has

been introduced only to Cil'(!lnnvg;ﬁ"
the recent judgement of the Nagpup
High Court, o

Shri 8. S. More: Can you give th
reference? ;

Shri Venkataramayya: Thig

Bombay 62, All India Reporter 196 berat
Pledge 48 under AIR 1961, - ' and W
Now, Sir, your question is how ;I;Itg_ 1

prevent smuggling. This Associatio
of Andhra Pradesh has submitted:
suggestions as to how to safeguard

the interest of the merchants. Su tween
pose, without the knowledge of the ‘other
merchant, one tola or two tolas | '
smuggled golg have been mixed with Shr
a rod of 250 tolas or 300 talas of gold; tion
Now, under the law, the whole thing gtolen
can be confiscated. The business s pr
will come to a standsill, ' prope
Shri S, S. More: You are takin Shi
extreme cases in order to emphasiz stolel
a general proposition. Do you really we P
believe that the Customs people art nlt.as

so unreasonable that they will ng
accept your reasonable explanations?

Shri Venkataramayya: I may giv
you a case where gold plates du}

marked by the India Governmen smu
mint and the Bombay Bullion That
Association had Tbeen sized an . Sh
removed. :

Shri S. S. More: Have you g7
in for appeal in such cases? :

Shri B, R. Bhagat: Where is th
case? :

Shri Venkataramayya: I can si
mit it, | = .

Shri B, R. Bhagat: Is there on
one case or more?

Shri Venkataramayya: Only o . by
case. (
Shri B. R. Bhagat: Was it togethes
with other gold or was it separatef ab
These things will have to be takeQl
into acount, sto
Shri Venkataramayya: We pDur §
chase gold from different peoplé tm
people who are in need of money. stc
We purchase gold, which is all mi= ch

ed up, We cannot say which part @
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the gold

} only persons

- unless we know the party, we

: "gpri B. R, Bhagat:

¥ fnow it. The fact is that the

is smuggled and which part
the gold is not smuggled. There
may pe an isolated case Of a merchant
who may have smuggled gold, but
the other ninety-nine merchants may
pe bond fide sellers.

ghri B. R. Bhagat: Those who de-
jiberately purchase smuggled gold
and mix it with other gold are the
who are to be dealt

with.

Shri Venkataramayya: 1 seek

a

= clarification. How to distinguish be-
t iween the smuggleg gold and

the

. other gold?

shri B. R. Bhagat: This presum-
ption is already there in the case of

% stolen property. Where the property

is proved to be stolen, the whole

* property is confiscated,

Shri Venkataramayya: The case of
stolen property is different. When
we purchase gold from a new party.
take

their address and all that.

No

you do not
gold is
are seized.

action is
taken against you, if
smuggled and the goods
That is the point. .

Shri C. B. Jhaveri: In the case of

¥ stolen goods, the party whose goods

-
e

F are stolen comes and points out the

goods, these are my goods
seized, If

particular
stolen and those goods are

 some one says that I have purchased
_ stolen goods, my whole stock would

not be confiscated or seized. Only the
particular lot which is proved to be

- stolen or which is pointed out by the

person as stolen will be taken away
by the police and not the whole stock.

Chairman: Stolen article is sold
to you. You melt it and make it into
a bar. It cannot be said which portion
of that bar is stolen and which is not
stolen. p

Shri Venkataramayya: The quan-
tum is specified. Supposing there is
stolen gold and it is proved or the
charge is made. To what extent it is

1812 (B) LS—9
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stolen and to what extent wrongful
purchase is made will be known. That
extent will be taken away by the de-
partment. The provision here is so
arbitrary. Even if one tola is stolen
and it is in 100 tolas, it must be taken
away by the department and confiscat-
ed. These cases will be taken to the
High Court and the Supreme Court.

Chairman; What is
want to be done?

it that you

Shrij Venkataramyya: 1 agree with
with my hon, friend.

Chairman: Only so much of the pro-
perty as is found to be smuggled
should be confiscated .

Shri Venkataramayya: Is alleged to
be smuggled.

Chairman: . . . and you goO scot-

free for smuggling.

Shri C. B. Jhaveri; The goods will
be taken away by the customs. You
may ask for security.

Chairman: Penalty?

Shri C. B. Jhaveri: The penalty may
be there after the case is decided. That
is a different matter. If it is proved
that the particular goods is smuggled,
if it is proved that the purchase was
intentionally made after knowing that
the goods were smuggled, the penalty
would be there.

Chairman: The Committee will
consider the point.
Shri Venkataramayya: One more

submission. All the business, diamond
or gold, whatever the category or level
of the merchant or the business, we
have necessarily to depend on the bank
for overdraft facilities or loans or
something like that. Supposing the
entire bar, the entire stock has been
confiscated by the department, the
whole business will be at a standstill.
We cannot have any credit facilitieg in
the bank.

Shri C. B. Jhaveri: To substantiate
my hon. friend’s suggestion, would any
bank finance on any bullion or silver
or golg stock with the bank? Would



it be possible for any merchant or
dealer to prove to the bank that it
does not contain any smuggled gold or
silver or diamond?

Shri Venkataramayya: We will in-
vest 25 per cent; 75 per cent will be
invested by the banks. The whole
business would come to a standstill.
We cannot move apn inch if clause 120
is passed. With regard to the proviso
that the hon. Member has pointed out,
actually it is an eye-wash. The bur-
den of proof has been thrown on him.
It is only to circumvent the judgment
of the Supreme Court in the recent
case. The burden of proof is on the
merchant. Supposing there are 200
tolas and 100 purchases. If it is prov-
ed, all the gold of the 100 people has
to be confiscated. They have t2 go to
the officer or the court and prove their
bona fides that their gold is not smug-
gled or that they had no reason to be-
lieve or no knowledge, that they were
innocent.

Shri B, R. Bhagat: That is true. It
has been very deliberately done.
Smuggling has assumeqd dangerous pro-
portions. It will not affect bonafide
transcations.

Shri Venkataramayya: It should be
reasonable. All the$e persons are men
with respect and honour. There
should be reasonable. opportunity.
What is the safeguard given to the
merchants?

Shri Bakar Ali Mirza: The purpose
of the clause is not to recover smug-
gled gold like stolen goods. The pur-
pose of the clause is to make the
punishment deterrant. If you want,
it may be modified. You have to sug-
gest something deterrant which will
satisfy you and also achieve the pur-
pose of this clause.

Shri Venkataramayya: The puaish-
ment may be deterrant to the smuggl-
ing merchant, They may take even
criminal action to which we are agreed.
We have no objection to that.

Chairman: This is against the smug-
gler and against the trader who helps

L0

the smuggler. You should not gruq
this.

Shri Venkataramayya: We
pleading for the ‘bona fide merchant

Shri C. B. Jhaveri: We have stat
in the memorandum also that we ha

no sympathy for the smuggler. Shri
ventive action may be taken. At t anti-so
same time, safeguards should ke ther the na
for bona fide persons.

Shri Shankaraiya: Smuggling is g
ing on. Smugglers do not directly
come into contact with the buyer op
the consumer. All the .smuggled gaod
whether gold, diamond or anythin
must pasg through the channel of busi=
ness. After arguing all these poin
have they any concrete suggestion
make to prevent smuggling? Leavin
the second question whether the smugy
gled goods should be confiscated or not#
which is a separate matter, to preve
smuggling, because smuggled goo
can only go into the market, to th
consumer, through the channel
trade, what is the remedy that the
are going to suggest?

Shri C. B. Jhaveri: On behalf
my committee, in the preamble, in
beginning I have said that the reaso
for smuggling is the high percent
of duty, that is 20 per cent.

~ import

~ export

total

. Whate

_agains

. the fo
entltle

Shri B. R. Bhagat; Can the levy @ Shr
an import duty be a reason f vyalue
smuggling? 3 What

Shri C. B. Jhaveri: I have be
asked to suggest ways and means
stop smuggling. There are two thin
Shortage of supply and higher imp
duty. These are the two reasons whic]
lead to smuggling.

Shri B. R. Bhagat: Will that be”
reason? The reason is, some of
people want to have an illegal profi
and undesirable profit out of ﬂ
situation,

Shri C. B. Jhaveri: These are.
incentives.

Shri B. R. Bhagat: Can they be in
centives? I am surprised. If you.p#
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han import duty, can it be an incentive
. for bona fide citizens to smuggle?

Shri C. B. Jhaveri: You may object:
o the word incentive. ~They are
empted because there is a big
margin. '

Shri B. R. Bhagat: It is undesirable
anti-social persons—they are utilising
 the national situation for their perso-
“nal profit. That cannot be an incen~
“tive. That cannot be the reason.

_ Shri Narendra Singh Mahida: What
~is the actual import dyty realised from
- these diamond merchants?

Shri B. R, Bhagat: What is the
rice differential?

. Shri O. B, Jhaveri: At present, the
mport of diamonds is only against the
~ export promotion scheme. There is a
-total ban on established imports.
Whatever imports are permitteq are
against only the exports we make and
the foreign excha_nge earned, We. are

are expected to export diamonds, what-

Rs 150 lakhs. -

_Shri B. R. Bhagat: What is the
wvalue of the uncut and cut diamond?
What is the prlcé differential?

Shri C. B. Jhaveri. The difference
between the un-cut and cut would be,
20 per cent import duty, 30 to 40 per
cent manufacturmg expenses, that is

thé country. We are allowed to unport
only cut diamonds: ;

or 40: that is 60. Then, the proﬂt of
the merchant. i

. Shri C. B. Jhaveri:
merchant. :
Shri B. R, Bliagat: How much?

Proﬁt of the

.at 10 per cent, to be reasonable,

the foreign. exahange earned. First we

__Shri B. B. Bhagat: Twéhiy""pZus 30
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ever stock we have. Against that, we

Shri Dehejia: Does any diamond
merchant do business at a 10 per cent
profit?

Shri C. B, Jhaveri: It may differ
with the income-tax authorities.

On behalf of my committee, I would
request the complete deletion of sub-
clause (2) of clause 129. - As the hon.
Member suggested, I have put in an-
other suggestion. ' An equivalent quan-
tity may be taken away from : the
packet of diamonds or an equivalent
amount may be deposited. The cus-
toms can take security deposit till the
disposal of the case.

Shri Bakar Ali Mirza: There is no
suggestion by the Members. It is a
question of getting your reaction.
Do not regard it as a suggestmn from
any Member.

Shri B. R. Bhagat:
ag his suggestion.

Shri: Venkataramayya: Clause 121:
This also runs parallel to clause 120.
Supposing in. 200 tolas of = gold, the
Department says that five or ten tolas

~aré smuggled, then the.whole of the
is ' not
earmarked in any particular quantity’

goods will be confiscated. It

as' to how much of it consists of
smuggled goods.

Shri S. S. More: On the 'cbntrary I

would suggest that' we are erring on
the side of moderation. When there is
knowledge or reason to. beheve that

they mcluded any smuggled  goods,
then it is very reasonable to take such

v prpceedmgs

labour charges, polishing charges in

Shri C. B; Jhaveri; You can put it

_Shri B, R. Bhagat: Knowledge that-

they includeq  smuggled: goods should

be there

IShl'l Venkataramayya- My point is
that it is not specific. ;

Chairman: There is no ambiguity
about it. It is only where any smug-
gled goods are sold by a person having
knowledge or reason to believe that

they are smuggled goods, that the
sale proceeds are liable to be

confiscated.

We may take it .

-




Shri Venkataramayya: The wording
here is that the sale proceeds thereof
shall be liable to.confiscation.

Shri B. R. Bhagat: ‘Thereof means
‘of the smuggled goads’. That is, the
intention.

Shrimati Savitri Nigam: I think that
thie provision is very clear and it gives
protection {o the bona fide merchants
who will not be having any know-
ledge that it included any smuggled
goods; it is only when they have the
knowledge that it includeq smuggled
goods that this provision will be
binding.

Shri 8. S, More: As a matter of fact,
the possession of smuggled goods is
made more rigorous than the selling of
smuggled goods.

Shri C. B. Jhaveri: My Association
has not gone into details in our memo-
randum. But, if the sale proceeds of
the smuggled goods are to be confis-
cated, will it not be possible for the
Customs Authorities if they are able
to catch the smuggler, to point out that
the goods are smuggled goods, and re=
cover that amount from the smuggler?
Suppose. I become the purchaser- of
those goods from the smuggler; then
the sale proceeds remain with the
smuggler. So, is it not possible to re-
cover the amount from the smuggler?

Shri S. S. More: You can pursue
the smuggler; when the goods are
proved to be smuggled, the sale pro-
ceeds have to be confiscated.

Shri C. B, Jhaveri:
ceeds have to be recovered from the
smuggler, then sub-clause (2) of clause
120 would go out. automatically, If
you are able to catch the smuggler
and prove that he has sold smuggled
goods, then why not recover the sale
proceeds from him?

Chairman: Clause 120 is quite diffe-
rent from clause 121.

Shri C. B. Jhaveri: My point is this.
Suppose I am the merchant and I am
the purchaser, and the seller is the
smuggler; if the seller is found out, i

I the sale pro- -

j

_ have any objection if the sale proceed

why not collect the sale proceeds fron
the seller?

Shri 8. S. More: When a person
the knowledge or the reason to beliey
that the goods were smuggled shoy r
he be allowed to escape scot-free
is only those persons who have

knowledge or the reason to beli no. sy
that the goods are smuggled goodt - goods
who are to be punished, by the co g?_OdS

cation of the sale proceeds. When
person sells it with the knowled
that it is smuggled goods, he shot
also become equally guilty.

Shri C. B. Jhaveri: I want to seg]
a clarification on this. Since th
smuggler would be the seller, if t}
sale proceeds are to be collected, ﬂl
same may be collected from
smuggler,

Chairman: Clause 120 refers %
smuggled goods, while clause 121 refer
to sale proceeds of the smuggled goo :
The two are quite different.

Shri Venkataramayya: The ameng
ment that T would suggest 4o clause 12
is this. From this clause, the wo
‘reason to believe’ should be  deleteg
and it should be made clear that-th
knowledge referred to will not be prel
sumed but will be proved by the
toms Authorities. = Further, by
clause, power is given to seize Ind
currency and cash on hand in Wb c
ness, which can jeopardise - or. com
pletely paralyse the business, if 3
action is taken pursuant thereto,
as such, the provision should be en
acted that until the adjudication orde
is passed, the sale proceeds cannot
seized or detained, as sale proce
being money have no ear-mark,
as such, there is no need or requu'
ment of effecting the seizure on th
one hand, while great prejudice wil
be caused by doing so, oa the oth

Shrimafi Savitri Nigam: Do YO
are confiscated from the smuggler &
well as the merchant who has purchas
ed the goods knowing that they wer
smuggled goods? ' :
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.ai Shri C. B. Jhaveri; We have no
‘gympathy with anyone who has pur-
‘onased the goods knowing that they
are smuggled goods; deterrent punish-
‘ment may be given in such cases.

" shri S. S. More: You snouid have
' no sympathy with persons who sell
goods knowing that they are smuggled
gOOds!

" Shri Venkataramayya: We entirely
gree with the term ‘knowledge’, but
he words ‘reason to believe’ are the
most ambiguous ones. Knowledge is
different from reason.

Shri B. R. Bhagat: That is a very
well-known legal terminology.

Chairman: That term is found in
most other penal sectiona.

Shri S. S. More; Take the instance
of the penal provisions in regard to
stolen goods. There also, the term
‘reason to believe’ has been used.

Shrimati Savitri Nigam: The wit-
nesses are keen that smuggling should
‘e stopped. I would like to make a
suggestion to them. Why should they
‘not start a form in which any seller
@il haveto state wherefrom he has
“get the goods, in which year he got
ose goods and so on? If they could
o like that, then they wiil be in a
betler position to assess whether the
“seller is a bona fide person or he is a
- smuggler.

Shri C. B. Jhaveri: At the time of
urchase, we take the addvess of the
erson, and it is only when we are
atisfied that the person is a bona fide
eller and we have no doubt whatso~
ever, that we purchase the ZJoods. Aftev
all, when we purchase goid or silver,

and un'ess we are satisfied aboui -the
bona fides of the seller, we do not
make the purchase; and we have to
take adequate precaution also against
stolen goods being sold.

__Shri S. S. More: It is not our func-

on your trade.

 Chairman: A genuine merchant
will never risk his reputation. These

we have to take every precaution,

tion to suggest how you should carry

precautions are always taken by those
who are genuine merchants.

Shri S. S. More: You wili agree
that there are smugglers and some
people who belong to your trade are
partners in that game,.

Shri C. B. Jhaveri: Not only persons
belonging to our trade but even
outsiders, and those who are not inte-
resteq regularly in this trade are there
in that game.

Shri S. S. More: They oo will come
under punishment under some other
provisiomn

Shri C. B, Jhaveri;: Regarding clause
122, I should like to say 2 few words.
This corresponds to section 178A of
the present Act, and this relates to the
onus of proof.

Here, the onus of proof has been
shifted to the person from whom the
goods are seized. This provisicn was
enacted, I think, in  1957. Prior to
1957, the onus of proof was on the
authorities. In 1957, it was shifted to
the person from whom the guods were
seized. Since then, we have experienc~
ed that it is absolutely impossible for
the merchants to discharge tne proof.
to the satisfaction of the customs autho-
rities. - In spite of producing all the
vouchers, the necessary bills, tie regu-
lar payments made, and know:.adge OT
reasonable belief and so on, the goods
are confiscated or the onus of proof is
not discharged.

Shri C. B, Jhaveri: I submit that
once a merchant ig asked to prove from
where the goods came into. his pos--
session and he does so by pointing out
the party from whom he purchased
the goods, the onus of proof should be
deemed to have been discharged. Butl
here we are asked to prove the nega-
tive, that we have not done something.
This is against the provision in the
Indian Penal Code. '

Chairman: Suppose the goods
change half a dozen hands in half an
hour. That ig what usually happens.
So it has to be traced back.
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Shri C. B. Jhaveri: Diamonds are
things which have no trade mark.
There are no markings on them. The
goods are absolutely not identifiable,

Chairman: We are concerned
mainly with smuggled diamonds and
gold. E

Shri C. B. Jhaveri: If I am able to
produce my imimediate vendor or point
out the party, the onus of proof should
be deemed to have been discharged.

Shri S. S. More: Section 123 corres-
ponds to the old section 178-A. This
matter had also gone to the Supreme
Court and the Court had made certain
observations. The point is that we
cannot lay down what measure of
evidence is required. We must assume
that the customs officers are doing
their duty in a reasonable manner.
What particular interest have they?
This is a matter of evidence. No legal
provision can lay down the guantum
of evidence that is required for carry-
ing satisfaction to the customs officers.
If a particular officer hag acted whimsi-
cally, you can go to the higher court.

Shrimati Savitri Nigam: The cus- -

toms officer may be a very good mun
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~goods are found in possession of th

or a very bad man. So we should not -

depend on that. What we shouid do is
to make the provision clear here,
whatever may be the nature of the
customg officer. The smuggler has to
be caught. The last portion of the
clause ‘from whose possession the goods
were seized’ makes the smuggler free
from the responsibility of proving.
The burden lies on the person who
possesses it. The person who has
smuggled, who has been found guilty
of smuggling, should &lso be roped. He
should be roped in first. Where the
person from whom it is seized is un-
able to prove from where and from
whom he got it, he should be cauglit.
The burden of proof should also lie
on the person from whom he has
bought it, that is, in addition to the
man from whom the goods were seiz~
ed proving that he got it from A, B or
C.

Shri S. S. More: Such a provision
will lead to fabrication of evidenve . .

- of such goods cannot be disposed o

Chairman: We will discuss ¢ mist
later among ourselves. . ; the
Shri §. S. More: I am pointing ou only
to the witnesses the various dange post

that the provision will be susceptily
to. ‘

Shri C. B, Jhaveri: This would onl
affect the bona fide traders; the smug
glers will go free. They sell to th
traders. The traders go into the mar
ket and sell the goods. When th

trader, he is asked that the goods ar
not smuggled. That is why my Co
mittee has suggested that if we are i
a position to point out \“eé immucdiat
vendor, we should be deer ‘d to haves
discharged the onus of proox :

Shri Dehejia: Do you accept that!
large quantities of diamonds and gold!
are smuggled into the country?

Chairman:

ea
They have accepted it,

Shri Dehejia: Also that these quan
tities cannot be disposed of without:
going through the trade channels?

ﬁ ¥
Shri C. B. Jhaveri: Not necasaarily
Shri Dehejia: Rs. 30-40 crores wort

privately.

Shri C. B. Jhaveri: I would not b
the proper person to reply to that. Th
total consumption in our country i

only Rs. 3 crores worth of diamonds:
Year. :

Shri Dehejia: legall

imported. °

That is

Shri C. B, Jhaveri:
on past record.

It is calculate

Shri Dehejia: You mentioned a 1
tle while: ago that diamonds are als
exported?

Shri C. B. Jhaveri: Yes.

Shri Dehejia: When smuggled dia-
monds are re-exported, the - crson:
gets entitlement for import
diamonds,
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suri C. B. Jhaveri: There is some
misunderstanding_ Export is not of
the jmported goods. We are exporting
only such goods which our country
possesses sinn-ce centuries, We are able
to export only big-size diamonds which
fetch very high prices in U.K. and
other continental countries and Ame-
rica. Imported goods are permitied
for home consumption. It is or:ly
against our export of the bigger-
gize diamonds and good quality de~
mandg that we are allowed to iniport.’

Shri Dehejia: Are there restrict.ons
on the size of diamonds which can be
exported?

Shri C. B. Jhaveri: Your department
will be able to find out the sizes of the
diamonds exported.

Shri Dehejia: Diamonds the

easiest to smuggle.

are

Shri C. B. Jhaveri: It is so.

STiri Dehejia: So it requires special
care in handling.

Shri C. B. Jhaveri: That is what we
have mentioned in our memorandum,
that we have no sympathy for the
smugglers. At the same time, we want
that the bona fide trader is protected
and no innocent person, is victimised.

Shri Venkataramayya: Clause 123
came before the Supreme Court (AIR
1962 page 316). While upholding the
constitutional validity of this section,
the Supreme Court has made it clear
that the said section can apply only
to seizures which are effected by the
seizing officer on the reasona-
able belief that the goods
which he was seizing were smuggled
goods and which belief he must have
cither before or at the time of seizure.
Further, the said belief is not a sub-
jective belief but an objective fact
which may be investigated into, and
has to be investigated, by the adjudi-
cation officer. Further, all materials
on which such belief is based....

was originally section 178-A which -
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~=smthe general principle

Shri S. S. More: You need not read
the whole of the decision.

Shri Venkataramayya: I only say
that 1 may be permitted to state that
the proof may be subjective proof and
objective proof and this may be incor-
porated in the section.

Chairman: The clause says, ‘under
reasonable belief’. What is reasonable
belief is a question of fact which has
to be decided on merits. It cannot be
incorporated in the section. It is only
that can be in-
corporated. What is quoted in the
Supreme Court judgment are the
words used here in the clause, ‘are
seized under the Act in the reasonable
belief’.

Shri S. S. More: Reasonable belief
cannot be subjective; it cannot Dbe
capricious. The court is not entitled
to go into the sources of reasonable
belief.

Shri Venkataramayya: It is only
that particular portion which is useful
to the officers that has been incorpo-
rated in the clause.

Chairman: What is reasonable belief
is a question of fact and it cannot be
incorporated in the section.

Shri C. B. Jhaveri: Regarding 123, if
my memory does not fail me, in 1957
when, this onus of proof was shifted
on to the person, the question was
raised in the Lok Sabha, If someone
is asked to prove that his watch is
smuggled or not, what would be the
proof given by him? Can anyone
prove it? At best he can produce a
bill or a voucher from the shop where-
from he purchased it. In the same
way if we are able to point out the
person from whom we got it and his
address, then the onus should be con-
sidered to be discharged.

Chairman: Yes.

Shri Venkataramayya: With regard
to gold, I have to say a word. Gold
may be specifically defined. Gold in-
cludes all types of gold, that is, even



gold which are indisputably not im-
ported gold nor can they be even sus-
pected to be imported gold. As the
section stands, any article of gold can
fall within the purview of the section
which is not the intention of the
gection, which is a protective provi-
sion. As such, it is respectfully sug-
gested that the definition of gold
should be indicated to mean that it is
gold of a fineness exceeding 99°80 and
gold having foreign markings thereon.

Shri S. S. More: If the section is .

made applicable only to the finest
quality, it means you are giving a
charter to the smuggler to import gold
of inferior quality.

Shri Venkataramayya: The question
is, how to distinguish between gold
that is smuggled and gold that is not
smuggled,.

Shri Shankaraiya: By defining per-
centage it cannot be avoided or
prevented.

Shri Dehejia:
job to reduce the purity of gold?

Shri Venkataramayya: It is not very
difficult. .

Shri Dehejia: Would not your defl-
nition then mean that all gold that
1s smuggled will escape?

Shri C. B. Jhaverl: T would not take
much time of the hon. Members. I
would just make a few suggestions
only with regard to two clauses. 101
is new; power to search suspected
persons; and 105 is corresponding to
section 172 of the present Act, autho-
rising search of premises. Up till now
these powers were to be taken on a
warrant from a magistrate. If these
powers are to be vested in the customs
officers, then they should be of a con-
siderably high rank so that tlhese
powers may not be misused.

Shri Dehejia: Under what section of

the present Act do you say that it has}

to be done on a warrant from the
magistrate?

Shri C. B. Jhaveri: I mean generally
a search is made under a warrant

Is it a very difficulty;
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from a magistrate. Under clause 105
where certain documents have to pa
searched, the authorisation to be given
should be to one who must be ngg
below the rank of Assistant Collectc

Chairman: Under 105, it is tt
Assistant Collector or an officer sp
cially empowered by him. I thin
there is no difficulty is this. !

Shri C. B. Jhaveri: Thank you, Si
I once again request the members
‘this committee to consider the views
‘expressed by my Association.
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(The witnesses of the Bombay Du{‘
mond Merchants’ Association, Bom
bay, then withdrew).

Shri Venkataramayya: Section 125
provides for an imposition of fine in
lieu of confiscation. It'is suggested
that in cases where an order of conw

i Hfiscation is made and it is not proved:
fi fthat there was any mens rea on the
! part of the owner, then the Customs
i

do
- ind
Officer is bound to give an option of
redemption of the goods and cannot, in
] such cases, make an order for out¥
right confiscation.

* Shri S. S. More: The previous Sec:

" tion  speaks about confiscation of

i goods and the ground on which it is
proposed to confiscate the goods:
Goods are confiscated only after reas
sonable time and opportunity are
given to the person. Now my friend
wants to amend the section so as 10
make all sections malafide. That is a;
special concession given to you.

Chairman: Why do you
change this?

 _ tic

g "'_ tie
want to

Shri Venkataramayya: Section 134
provides for the raising of certai
presumptions in connection with the!
documents and statements seized and’
recorded under the Act. It is submits,
ted that the same is directly contrary:
to the provisions of the Indian Ev
dence Act and Article 20 of the Con
stitution and as such illegal and bad:
in law and should be deleted. I may’
submit that in the Evidence Act there’
are special procedures in regard fo.
recording of the statements and the:
same may be adopted here too. |




Shri Shankaraiya: May I bring to
the notice of the Members that the
provisions in the Evidence Act will
be applicable only to extraordinary
circumstances. In the Customs, as
you are aware, we are dealing with the
extraordinary circumstances and hence
the things which cannot be done in
the ordinary course are done in ex-
traordinary circumstances. Hence the
provisions of the Evidence Act be
applied here.

Shri S. S. More: With regard to the
prosecution, we have to assume that
it has gone to the Court of Law. In
the Court of Law it is expected that
-} the Customs Officer should prove that
¥ the documents which have been seized
from a person are according to the
Evidence Act.

document has
introduced,

Shri S. S. More: How can there be!%
a room for any surreptitiousness here?,

summon persons. Since under Sec-
tion 107, examinations can be conduct-
ed without issuing summons, Section

Further, recording of statements and |
* production of the goods
provided to be made in the presence

presence of legal advisers of the par-‘
ties, if they so desire, to protect]
against these statements which are|
being extorted and obtained. Further,!
mandatory provisions should be made’
that the copies of statements recorded'
should be furnished and handed over
forthwith. It should be expressly pro-+
vided that no statements or docu-

o

T

criminal proceedings which should be:
instituted against the said parties
subsequently., We have to ensure and}f

for by Article 20 of the Constitution.
[

7
Shri S. S. More: Then what is the@
use of recording of statements? /

Vot

Chairman; You can say that the 0

been surreptitiouslyj : !
.. . desh Gold, Silver, Jewellery and Dia-

Shri Venkataramayya: Sections 107§
and 108 give power to examine and}’

108 will be circumveiited in that case.[: g
should be#’

of independent Panchayats and in the; @

v R

P 1

ments obtained are produced in any  ighnan
: f@WRajamannar, Shri Ramaswami, Shri

give effect to the protection providedk'_ W
17

-.I
{
N

ﬁ".o Members here.
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Shri Venkataramayya: DBefore an
Income-tax Officer, they are all confi-
dential matters. Some safeguard is
given to the merchants. In the end, 1
must say that we are all respectable
citizens. The people who have been
arrested for smuggling gold etc. shouid
be treated with respect. I submit to
the Chairman and Members that by
taking this stand by Government that
these smugglers must be arrested and
punishments should be given, this not
only affects the merchants but every
person who is in possession of any
quantum of gold. Any person POs-
sessing the goods which are smuggled
can be taken into custody and by seiz-
ing or confiscating the jewelleries etc.
not only the traders but all the citi-
zens might be harassed. ;

With these I thank the Chairman
and Members for your patient hearing.

(The witnesses of the Andhra Pra-

1 monds Merchants’ Association, Rajah~
" mundry, then withdrew).

r
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ﬁ-\;\III_ TRICEY SHROFF AND JEWELLERS'

ASSOCIATION, TIRUCHIRAPALI,

—

. Shri Rajamanmnagr

. Shri R. Madhava Rao

. Shri P. Ramaswami

. Shri M. Veerasami Naidu

Shri X P. Lakshmana
Padayachi.

S BN T O

(Witnesses were called in and they

Chairman: You represent the Trichy
and Jewellers’ Association,

Shri Madhava Rao: Yes, Sir. The
¥names of my friends here are: Shri

{Veerasami Naidy and Shri Lakshmana
fi'Padayachi.

Chairman: We have received your
memorandum; it has been circulated
You need not go

through that memorandum again. If



you want to add anything more, you
may do so.
SHri Madhava Rao: We want to

stress our view regarding chapters 13
and 14—clauses 101 to 105—searching

and arrest of persons.

Chairman; You have referred to

them in your memorandum. You
want to add anything?
shri Madhava Rao: We wish that

recording of evidence must be directed
to be made before the legal advisers
of parties if they so desire. Copies
ot statements should also be furnished
forthwith.

Chairman: It is not possible. e is
a customs officer; it is not a court to
give you copies.

Shri Madhava Rao: The party
should know what is in the statement.
The evidence should not be used
against the party.

Chairman: But it is not a court case;
it is a fiscal matter.

Shri Madbava Rae: Clause 118 refers
to smuggled goods. The whole pack-
age could be confiscated. We desire
that only the gold of the particular
description should Dbe confiscated.
Otherwise, as it stands now the whole
package could be confiscated. There
is also no definition of ‘package’; it
should be defined.

Section 121 refers to confiscation of
sale proceeds. We feel that till ad-
judication the amount should be with
the party. If it is proved or establish-
ed that the sale proceeds relates to
smuggled goods it is right. But till
such time as the adjudication pro-
ceedings are over the amount should be
allowed to be with the party.

Chairman: But if he is a bona fide
person doing business, he does not
come there at all. He must have
knowledge of the case: there must be
reasonable belief that they are smug-
gled goods and he sells the goods. Why
should you object to it?
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. persons. Proof can only be by thed

Shri Madhava Rao: Supposing there
is Rs. 10,000 in the cash box. The
money in that box can be confiscate

Chairman: They will take only the:
sale proceeds.

Shri S. S. More: Besides, will you.
not make a voucher? You will take
particular care to prepare a voucher
and when the voucher is there, the
sale proceeds will be according to the:
voucher. :

Shri Madhava Rao: I come to clause
123. The burden of proof must be on
the officers. Merchants are bona fide '3%

officers.

Besides, several lakhs of merchants®
are doing business bona fide and 10 the
satisfaction of the purchasing public
and they are also law-abiding. There-
fore, if the Bill is passed as it is, the
entire biusiness people will suffer and
they do not have any safeguard from
the Government. It is also earnestly
prayed that any action by the custo
authorities should be through or by the
order of the court.

442487492 R49gwd S
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Shri S. S. More: What ig the clause
you are discussing?

Chairman: That is his general con=
clusion. I may say that genuine mer=
chants need not have any fears at all}
it is only a smuggler who will co
into trouble. You should not protect
such people; you should help  thé
Government to find out the smugglers;
There is a lot of smuggling in gold
and diamonds, You know it. How
are you going to help the Government
in preventing this smuggling? -

[
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Shri Madhava Rao: Our submis_s_io_!j
is that bona fide merchants should not
be put to harassment.

chants have been harassed in youl
place? Can you give one instance?

None. They why should you fear? = *
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st TATETHY fao =TT,

F e Toew ¥ fgr § oawer

TR | # SErera =reaT g B e
# UF TS AT [T G &
st forereet o ATy oft f o qEATiRIEH
& IF F 9 QYR H TSI AT AT |
Y aF SAHT BE 99T gS A H
g% <@ & ST AT TF I & &G F
doer A8 gur € 1 A7 faeT g
=¥ T § ST AFTREE 39 & ST HT
ST T g ¥ W fHar ST & 9% A
farqr AT ATEA | W @ SIATHIES
qHeH § g7 @ SRAATIEF (A gl
fFd oqAT AR H fear &1 |
o 3T GG P gEIR GUF dHATERS
STl &1 T S HT ieaE FET
arfed | 99 39 % g s o & 99
HTRT AET arad a (g & a9 S
IAAA : TT 99 Fu A fedew
Tt &7 T AT F 7 A< F dfed
sfY To To WA : IF ¥y ¥ fedew
3 afead ik g w1 ey e ®
afwa
oft TrwTeRT ¢ ST &, § &3 S
g |
Chairman: All right. Anything else?
sfiiwey wifgst o afs s &
59 Qo 1 QR a0 & 9er g ¥ s
ag gawed fF 3@ & 9 39 F9 ¥
FATAT g fo § &5 oo g =g
g ?

st TAAIEATHT @ WS 59 THT T

1 v gd U TG g AFFT AT s

& waxg fAaga Fem fF e sy
1 SIATEES ATl w1 W Frr
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FATHT ¢ oa PRAaer SEsER
e ¥ W s ag & R § #wR
famm arie 3 T S 9Fd § safwe
TG UX U I oof daT gl g | -

A TR AT STeEe
wHe &1 A1 gErar ATgy WX SEEHT
TRE A FT AR

st efasht faow |7 0@
qHT § R ST Y 2T HHG Fran
FXIT & AT AT F7 a9 FE FL a9
Y &S AT T QANS 7 g ¢ I graad
F ar &l TR0 WX HAUHTT FT T
T ERT ! AT ST Feed weEl |
3@ i F1S WedT Tres B 1@ §
T 9% 7 Fgr & § gy fregars
FIT g AT IHT 957 a8 ARHT HGAT
ot & F3 39 F@T & G Q@A 8
AT gl R ! SEIT FEH HEGT
F1 @ I 59 & fag & 7
afew SuaT 99 FW & fau W Qs
FX fear sm7 #i) g5 o fw a9 &
fau S aAfsede & g T 99
TEY FEEH AGYY II4T a7 AT G
F o T AT IYHT FIS AT TG &
X ST gad H qv wqsr faead
gX g @R 7

= TAATERTHY ¢ §W AT I |G
% fag < 7@ s Wgy w@fEa
Tg HaRd FEAT ATedl {5 @ qaad
qieTer § SMTHIEE A=< § 9FH! Haxd
WERM A7 AMGY AR e & fa
9IS FEH FARGU §TU ST qRATT
fepam strar & a8 9w gAT F0fgT | a9
g O A F oawe agr faEew
FET § |

AT L & A 99 & TR g9 T Chairman: You have given only oune

AT - instance for all these eighty years dur-
H TET TR 3\' ATHIRS HACH ing which the old Act has been in
FT STT HT HAZT NS AT A7|Y | force. The present Bill is more liberal.
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So genuine merchants need not have
any fear.

(The witnesses then withdrew).

IV. Tue InDpIAN NATIONAL STEAMSHIP
OWNERS’ ASSOCIATION, BOMBAY.

Spokesman;

shri K. K. Kothawala.

(Witness was called in and he took
his seat).

Chairman; Your Memorandum has
been distributed to the Members of
the Select Committee. If you want to
add anything to it or make some other
submission, you may do so.

Shri Kothawala:  Sir, with your
permussion 1 would like to take up tne
more important points that are agitat-
ing us.

Chairman: You are concerned only
with one clause, is it not?

Shri Kothawala: I shall take up
clause 41(1), clause 42 and also clause

. 30(1).

Chairman: Very well, you may go
in the chr:omological order,

Shri Kothawala: Clause 30(1) deals
with the import general manifest 10
be submitted by shipowners or shipp-
ing agents. The wording of the pre-
sent Bill is:

“The person-in-charge of a con-
veyance carrying imported goods
shall, immediately after arrival
thereof at a customs station, de-
liver to the proper officer, In
the case of a vessel or aircraft, an
import manifest, and in the case
of a vehicle, an import report, in
the prescribed form.”

The existing Act gives the shipowner
twenty-four hours from the time of
arrival of the vessel within wkhich to
submit his import general manifest to
the Customs. That, to our mind, is
most essential. In fact, even this
twenty-four hours’ time-limit given to
us makes us literally race for sub-
mitting the final import general mani-
fest. In the case of the Import Gen-

eral manifest, I may add that there is
a system of prior entry which enables
us to submit the final IGM in 24 hours

of the arrival of the vessel. But the

words “immediately after the arrival

of the vessel” are not clear or distinct
as the words “24 hours of the arrival :
of the vessel” If it is Sunday or a-

holiday intervening, we can get the
advantage of the following working

day. So, I would submit respectful-

ly that the present wording in th
present Act, may be retained and th
wordg “immediately after the arrival o
the vessel” may be deleted.

Shrimati Savitri Nigam: What is

your suggestion?

Shri Kothawala; I said that in the '
present context of the Act, “24 hours :
of the arrival of the vessel” may be * 3

retained in the new Bill also.

Chairman: So, you object to the
words “immediately after arrival”.

Shri Dehejia: What is the difficulty
about it?

Shri Kothawala: The difficulty is,

sometimes, the manifest of the port =
of shipment ig not received by us

before the arrival of the vessel.

Shri Dehejia: The goods are on the
vessel and it is the person in charge
of the vessel who is to attend to them.

Shri Kothawala: I would like to
clear the misconception. The words
“master of the vessel” should be less
free'y used these days in the context
of the modern development and the
words “shipowner or the agent” should
be employed more and more. ;

Shri Dehejia: The words here are
“person-in-charge of the vessel” The
point is, he is the person who has

received the goods on his ship. There

Py

has been a fair interval. It is no

within a couple of hours that the ves- -
Some -
time has passed between the last port--

sel is touching another port.

and the arrival at another port. He .

has time to prepare

Shri Kothawala; The items must be -
entered in *he prescribed form. It is

the document. " . %

to t




4 © Lot the port manifest that is submitted
: to the customs.

Shri Dehejia: The forms are kept
on the ship.

Shri Kothawala: At the moment, the
agents are functioning at the smallest
ports. The clerical work of submitting
the manifests is undertaken not by the
personnel of the ship but by the office
of the company or the agent of the
company.

Shri Dehejia: Why should it not be
the person on the ship? Is there any
difficulty?

Shri Kothawala: It has been found
that the personnel there are not do-
ing justice to clerica] work as much
as the office personnel who are sup-
posed to be working for the company,
the customs section of the office.

Shrimati Savitri Nigam: Don't you
think it will be in your interests to
give it as soon as possible?

Shri Kothawala; I submit that
hours is not much of a delay.

24

Chairman: You will be satisfied if
the original clause is retained.

Shri Kothawala: Yes.

Shri Anand: Is it not a fact that
most of the manifests are presented
even before the ghip arrives?

Shri Kothawala: I prefaced my re-
marks by saying that under the prior
entry system a large number of items
are to be submitted to the customs in
our import general manifest but the
final manifest is to be submitted with-
in 24 hours, of the arrival of the ves-
sel.

Shri Anand: If you refer to clause
30(3) you will find that it does not
lay down any time-limit.

Shri Kothawala: Discretion has been
given.

Shri Anand: It is much more than
24 hours.

Shri Kothawala: It may or may not
be, but after all the discretion is there.
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Shri Anand: Considering the merits
of the case, the customs officer will be
prepared to extend the time as neces-

sary.

Shri Kothawala: I agree, but he may
say that “we fing you at fault in not
submitting the manifest immediately
on the arrival of the vessel.” There
may be penalisation and unnecessary
complication.

Shri B. R. Bhagat: You prefer
have the 24 hours limit.

Shri Kothawala: I would prefer the
words “24 hours” to the words “im-
mediately on arrival of the vessel”
which can have a different interpre-
tation.

Shrimati Savitri Nigam: You just
now said that instead of the ‘“master”
it should be the shipowner or the
agent. Could you give us some more
reasons for this suggestion?

Shri Kothawala: I would submit
that today, except for the most out-
landish ports, the position is that the
shipping companies have their own
branch offices or agencies. The old
concept of the master of the vessel
submitting the various documents to
the customs and other authorities is an
obsolete one. The master or the other
personnel of the ship do very little
clerical work vis ¢ vis the public
authorities, major or minor. They do
clerical work only vis ¢ vis their com-
pany or the shipowners. Most of the
work connected with the reports to be
filed is essentially done by the ship-
ping companies’ offices, say, at the
ports of Bombay or Calcutta or the
shipping companies’ agents at ports like
Madras and Cochin, as for example,
the Scindia Steam and the India Steam
Navigation Company, and indeed al-
most all the Indian shipping lines.

Shri Dehejia: If you see clause 148
(1), you will find that the agent is en-
abled to do all the work. The power
is given to the agent. Everything can
be done by the agent.

Shri Kothawala: That is quite true.
But it is much more clear in the
present Act. Master includes the ship-
owner or the agent. In fact, in my

to



opinion, the emphasis should be more
on the shipowner or the shipping agent
doing this or that rather than the
master.

Shri S. S. More: The master of the
vessel appears in clause 31 and no-
where else. It is only the “person~in=-
charge” everywhere.

Shri Kothawala: I would read it as
the person in charge as intended to be
the master of the vessel, taking in and
out the vessels. It canot be the mana-
ger or the agent of the shipowner. If
it is the intention that by the “person-
in-charge”, it is intended to cover the
manager and the assistants working in
the offices or the agencies I am happy.

Shri B. R. Bhagat: That is not the
intention.

Shri Kothawala: Section 5 of the Act
definitely says that the master includes
owners and agents of the vessel.

Shri Shankaraiya: The witness says
that the manifest should be filed with-
in 24 hours of the arrival of the ship.
According to him, there will be branch
officers and they will have enough
staff there. Whenever the goods are
taken aboad on the ship, the owner or
the master, whoever he may be, will
be in the know of things. The staft
who are putting the things on board
the ship will have sufficient know-
ledge of the things. Why should not
that office, which sends the cargo, send
the manifest? Why should the office
where the ship arrives be asked to
file the manifest?

Chairman: We will discuss that
afterwards.

Shri Kothawala: The IGM or the
import general manifest, which we
are required to submit to customs, is
in a certain form which is laid down
in the customs manual. Even the size
and quality of the paper are prescrib-
ed. The order in which the manifest
should be submitted is also laid down
in the manual. First the local cargo
should be shown separately at the top.
Then the cargo intended for tranship-
ment to other ports is required to be

intended to be carried in th ':h
same vessel to Cochin, Calcutta sehet
Karachi or any other port is ta- Sh
be shown. Government cargo is t hour
be shown separately. Hazardo 24 h
cargo is to be shown separately. It is time
the office in Bombay who will put u Jecto
the IGM in that form to the Collecto;
of Customs. The various manifests o Ch
the ports of shipments, from which w over
prepare our IGM, will not serve thi
customs purposes. If the customs 2 Sh
willing to accept those manifests, - deal:
lot of our time and labour will be - 'The
saved. But I doubt very much whe= - give:
ther the customs authorities willZ=if the
agree. During the period of the:: - rectl
strike, we requested that the manifestg= clear
of the ports of shipment may be tre< _ the !
atedag IGM. After great hesitatio - the
they agreed to it purely as a tema ;' norn
porary measure for the duration of the’ - the1
strike only. If you can find a way: : befo
out and institute something in  the’ befo
rules or the manual by which the This
manifests of the ports of shipmenf diffic
would be accepted, we would be haps whe
py. Otherwise, we require 24 hou are
from the time of arrival of the vessel, Coll
Chairman: That will be considered: gz
Shri Dehejia: So, you want that time
section 30, instead of the word ‘ims in t
mediately’ it may be within 24 hours haw
and sub-clause (3) should be deleted: grde
. day:
Shri Kothawala: That would be tuzr,
conformity with sections 62 to 66 of t
Cus

Shri Dehejia: Would you be satisfied
if it is provided that within 24 hours
he can amend it without the speci
sanction of the customs officer?

Shri Kothawala: I am very gratef
to you. :

Shri Anand: A supplementary msa
fest can be put in within 24 hours, ai
filing the main manifest immediat
on arrival. That is the suggestion.

[}

Shrimati Savitri Nigam: If 24 hour:

time is provided, is there any necessif
to have sub-clause (3) in clause 302

ed to our advantage.



] Shri Dehejla: ILet there be one
|- scheme and let it be consistent.

Shri Kothawala: It should be 24
hours read with sub-clause (3). After
924 hours, we can ask for extension of
time with the permission of the Col-
lector of Customs.

Chairman: The committee will think
over it.

; Shri Kothawala: Then, clause 41
4  deals with export general manifest.

1 The present sections 62 to 66 clearly
gives the ship-owner 5 days’ time from
the sailing of the vessel or more cor-
rectly from the obtaining of the port
f clearance. Now clause 41 says that
the Collector of Customs may extend
the time-limit in his discretion, but
normally, the EGM should be filed by
the master—I hope, by the agent also—
before the departure of the vessel and
before obtaining the port clearance.
This, I respectfully submit, is most
difficult, if not impossible. Even now
when 5 days’ time-limit ig given, there
are occasions when we request the
Collector of Customs to extend it by

ol 2y
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S - two days because there are hundreds

—¢ of shipping bills and it takes a lot of
' . time to prepare the EGM as laid down
¥ in the manual. Our experience is we
‘4 have to work a lot of over-time in
order to compile the EGM within 5
.§{- days of the port clearance, which in
4+ turn is 24 hours before the departure
of the vessel. So, the Collector of
Customs might turn round in future
and tell us that he has no authority
to give us five days or seven or ten
days. In his own discretion he may
A give time, which is not as good as lay-
} ing it down in the Act itself. Five
' days are provided under the present
Act,

Shri Dehejia: Information in respect
of export goods is available with you
-3 at ths time the ship is about to leave.
% Therefore there is no question of col-
. lecting any further information from
any source.

. i  Shri Kothawala: The shipping bills
. are not in our hands.

Shri Dehejia: After all, there is a
provision that nothing can be loaded
unless the necessary bill has been
passed. So, that information is avail-
able with you. It is merely a question
of compiling.

Shri Kothawala: It is also a question
of obtaining the information from our
dock staff and also from the Bombay
Port Trust occasionally.

Shri Dehejia: Actually, the goods
cannot be loaded without a bill of
lading being given. '

Shri Kothawala: The bill of lading
is given much later.

Shri Dehejia. Clause 40 says:
“The person-in-charge of a con-

veyance shall not permit the
loading at a customs station—

(a) of export goods,...., unless
shipping bil] or bill of export or
a bill of transhipment,...., has
been handed over to him by the
exporter;”.

The shipping bill is with you and all
that you have to do is to prepare a
consolidated statement.

Shri Kothawala: May 1 submit that
the shipping bill travels through
several hands, that is, the mukaddams
and even the stevedores and the ship-
ping staff? Finally a mate receipt
is issued and handed over to the Port
Trust. The Port Trust do not part
with the mate receipt and give it to a

shipper of goods till their dock dues

are setfled. In turn, the shipper is
not able tp present the mate receipt
for exchange with a bill of lading till
after two or five and sometimes seven
or ten days of the sailing of the
vessel. But I will not unnecessarily
emphasise on the issue of the bill of
lading because though we would like
the prepare the EGM after the bills of
lading are prepared and issued to
shippers we generally prepare it from
the shipping bills. It is our unfortu-
nate experience that when the mate
receipt is produced, there is sometimes



a discrepancy between the mate re-
ceipt and the shipping bill so that there
is a discrepancy between our bill of
lading ang the EGM which has already
been submitteq to the Customs. In
order to avoid such discrepancies we
would like the bill of lading to be
issued to shippers and our export
general manifest to be prepared from
the bills of lading which will be a
more authentic document because the
shipping bill might show or miss to
show short-shipment whereas our mate
receipt will only be in ‘respect of the
quantity shipped on board. So, we
have five days in which to sort out
any such discrepancy. I do not sub-
mit that these discrepancies are in each
and every case, but occasionally we
do come across them. In order 1o
sort out these discrepanecies and to
prepare the EGM in the prescribed
form, five days’ time limit has been
found to be just sufficient. If I may
say so, if that minimum comfort is
removed, it will act as a hardship to
the ship-ownmer.

Shri Anand: Is it not a fact that even
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under the present Act you are suppos- .

ed to present the manifest at the time

of applying for port clearance and it -

is' only where the Customs authorities

think that it is not necessary and you .

apply for it that they give you the
permission to put in the manifest with-
in five days after the departure of a
vessel? Even under the existing Act
the provisions are more or less the
same ag now proposed except that we
have removed this time limit of five
days and it will depend upon t he
Customs authorities to see whether to
see whether to give five days or seven
days.

Shri Kothawala: The Act also lays

down that the EGM should be submit--

ted prior to the departure of the vessel
and prior to the obtaining of the port
clearance. But it is to be read with
section 66 which gives us the benefit
of five days.

Shri Anand: That is discretionary.

Shri Kothawala: I might add that
under an agreement with the Customs

by shipowners which also is provide s
under section 66 we are not only given pro
five days for the submission of he “min
"EGM and 24 hours for the submission '

of the IGM but we are even permitted ]
to obtain port clearance without - ths ‘ena
submission of the required paper; bee
provided we give an indemnity or: ' -sho
bond to produce those papers withi S
24 or 48 hours after the sailing of th e
vessel. : ' tha

Shri Dehejia: There is a very mat the
erial change hetween the old Act an
the new Bill. The old Act was on} 8
in respect of sea~-going vessels, Th ges
new Bill ig in respect of all kinds of or
conveyances. So, if five days ar Wol
given in the case of an aircraft, th g
export goods would reach. their des per
ation and would be discharged. .  the

Shri Kothawala: I quite agree. iter

Shri Dehejla: So, what you mes C
to say is that for a shipping compan -cus
the provision may be different and £ . for
aircraft and motor vessels it may . eve
something else? see

Shri Kothawala: I am represen 23401:
the shipping interests. ot of 1

_Shrimati Savitri Nigam: I would li
{o have a clarification. On’ pageTl - 8
at the end there is a proviso to clat thi
41 which says: i of

“Provided that if the proper ma

officer is satisfied that there 5 : _d”

sufficient cause for not delivering oo

the export manifest cause for not s

delivering the export manifest or eve

export report or any part thereof .

before the departfre of the con= z

veyance,-he may. accept it af asty

such departure,”

Now, you just now suggied thal (
should be not less than five days. Tes
you want it to be after the depa <
of the vessel or before that? da:

Shri Kothawala: I would like it it -
be after five days of departure. = B®
that is only confined to the discretion &
ary power. e roresrl - fiv,

Shri_ S. S, More: In that case- hel
days will be the compulsory _p.e'rl:'f E:

and discretion -will come only ¢
the lapse of five-days.



Shri Kothawala: The present  Act
provides for five days. That is the

Shrimati Savitri Nigam: This was
enacted in 1878. Now everything has
been modernised and therefore it
should be shortened.

Shri Kothawala: Loading of cargo
on a ship in 1962 is definitely more
than the average cargo loading during
the 1870.

Shrimati Savitri Nigam: I was sug-
gesting that if it could be done in two
or three days instead of five days it
would be better.

"Shri Kothawala: From actual ex-
perience we have found that because
the ship is loaded with hundreds of
items five days are just sufficient.

Chairman: The old Act is about sea
customs only but the present Bill is
for air and motor vessels also. How-
ever, we will consider this point and
see how best we can accommodate
you. In the case of air travel within
24 hours the goods will be thousands
of miles away.

Shkri S. S. More: He is comparing
this particudar proviso with section 68
of the present Act. This proviso is
more liberal than section 66. It gives
discretion to the Customs officer. Ac-
cording to the proviso, if the officer
is satisfied, he may grant him time
even for 15 days.

Shri Kothawala: But my difficulty
arises if the officer is unfortunately not
50 liberal.

Chairman: He cannot be so un-

reasonable,

Shri Kothawala: I agree. But if five
days protection is given to me in law,
it would be better.

Shri Kothawala. The minimum of
five days’ limit also wou'q be very
helpful and in conformity with the
Present Act. I am sorry to emphasise
the present Act again, but the volume
of trade has increaseg also.
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About section 32, as we have men-

tioned in our memorandum, it is more- .

a trade angle than a shiping company’s
angle. I have mentioned it for two
reasons. It ig attempted to be laid
down that cargo manifested for a par-
ticular customs port must be discharg-
ed at that port. The idea is, con-
signees after shipping their cargo from,
say, Liverpool, suddenly discover that
the cargo has been wrongly manifested
for Bombay but it should go to Cal-
cutta. Then they come to the shipping
company saying that the exigencies of
irade and business require the landing
of that cargo in Calcutta. We ask
them to get the permission of the
customg for amending the manifest.

Chairman: It is provided here “ex-
cept with the permission of the proper
office”.

Shri Kothawala: I hope such per-
mission wi'l be liberally coming for-
ward because in the present Act there
is no such amenity. If this permis-
sion is not granted the trade will be
inconvenienced. Between one Indian
customs port ang another Indian cus-
toms port we hope the objection should
not be very serious. I am thinking of.
my company’s stores—shipping stores.
I will, Sir, with your permission give
you an instance. We had shipping
stores in transit ordered by vessel. A
for receiving vessel B from Liverpool.
By the time A arrived, the receiving
ship happened to be in Calcutta. It
would have been of no use our dis-
charging the shipping stores at Bom-
bay and transhipping it to  Calcutta.
We requested for permission of the
customs for amendment of the mani-
fest from ‘local’ to ‘same bottom’. In
anticipation of the sanction we retained
the cargo on board and discharged it
at Calcutta. We received a strong
letter from the customs asking us to
explain why prior to receipt of the
sanction this was done. It is shipping
stores in transit. It does not go out
into the town. It does not even at-
tract customs duty. In such cases
some leniency should be shown



Shri Dehejia: The stores would have
gone on bond to the port of landing.

~ Shri Eothawala: It goes out on bond
to Calcutta where also it does not
attract duty because it is transferred to

another vessel.

Shri Anand: I hope jyou are also
aware of cases where when the goods
are still on board or on the high seas
attempts have been made for chunging
the IGM fraudulently to avoid com-
plications with the customs, Where
the goods were unauthoriseq excuses
were given that the goods were  not
meant for an Indian port and were to
be carried to ports outside Inda.

Shri Dehejia: When they find that
the customs officers at Bombay are a
bit vigilant they might say that the
goods are going to Hong Kong.

Shri Kothawala: It is not so much
our interest as the interest of the
trade. Important companies like the
Hindustan Lever or Tatas come to us
saying that instead
goods may be discharged at Calcutta,
We say that if the storage permits we
have no objection, because. it is rather

difficult from the storage point of
. wview. We always say that ‘we will
make an endeavour, whatever ex-

penses are incurred will be debited to
them, and they must obtain the per-
mission of the customs. The trade has
also told us that it is extrem>ly diff-
cult to obtain the permission of the
customs even in bona fide cares. This
new Bill will make it still more diffi-
cult.

Shri Dehejia: Import licences may
be accepted in a particular way ai 2
particular port, and importers may
have come to know that by taking the
goodg to a sma'ler port like Bhavnagar
or Porbandar they may have less
vigilance.

Shri Kothawala: Import cargo have
to be accounted for sufficiently at
every port.

Shri Dehejia: I am only saying that
when we are talking technically let us
be clear as to what could happen
technically.
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of Bombay the °

Shri Kothawala: There is one more..
point which is not covered- by our
memorandum. It is about retention.”
cargo. The present Act as well as the”
proposed Bill says that the details of
the retention cargo are also to ke given
in the same fashion as for lucal cargo-
or transhipment cargo. But by nublig
noticeg the Customs have Ziven us thig
concession 1 Bombay, Calcutta,
Madras, and other places that in the
case of retention cargo or ‘some bot~
tom’ cargo we only say the port of”
shipment, the port of discharge and
the total number of packages, We do-
not show them item-wise as in the case .
of local cargo or transhioment cargo.
In the case of local cargo and tranship. .
ment cargo they have to be shcwn
item-wise because they have to be de- .. !
livered to separate consignce or the =
cargo has to be off-loaded at one port

and then shipped to another port. But
for ‘same bottom’ cargo the details are ed 1
hardly necessarv at Bombay for Cal- dow
cutta ‘same bottom” cargo, because is tc
in the Calcutta IGM those details wilk mitt
be furnished as local cargo. Recently: " not
the Calcutta Customs have advised tha-s . carg
shipping companies that for retention wha
cargo or ‘same bottom’ cargo full de- - und
tails of marks and other things should ~ and
be given. Fortunately, Bomhay Cus- wou
toms have not raised this question. In ~ that
case they also do it, it is goirg to make-
it very difficult for us. In the ‘samer; - Sl
bottom’ cargo there may be hundreds: - the
of items. It would load the IGM - tom
considerably. After all, those details:§ side
will be reflected in the Calcuita or# ' rule
Madras IGM where the cargn Liecomes: ~be
local and therefore we are bound to - sub
discharge the cargo according to thes S
IGM. I would, therefore, stiggest that = S
in the new Bill that is under consider: got
ation one treatment may be given fo« abo
transhipment cargo and local carge o S
and a separate treatment mav he givem " be
for ‘same bottom’ cargo for showing i I
in the IGM. - 8
. the
Shrimati Savitri Nigam: I think# '
that transhipment could be made with- = (
out landing that cargo at the port? g:-:
Shri Kothawala: Actually it is car o
ried in the same bottom of the shi lai



From Liverpool to Calcutta the ship
. touches Bombay, then Madras and
then goes to Calcutta. The Calcutta
» cargo which is in a separate storage
- ;s retained at Bombay and Madras
¥ while the ship discharges Bombay and
" Madras cargo. When the ship arrives
at Calcutta the same ‘same bottom’
" eargo becomes local cargo in Calcutta
port and is shown in the IGM and is
4 accordingly discharged in Calcutta.
4 por the first time it becomes local cargo
' and we have to account for every
single package. So, it does not come
out of the ship at all Bven # it
. comes, we are bound, even under the
terms of the bill of lading, to carry it
at our expense to Calcutta and deliver
it in Ca'cutta and satisfy the Customs
at Calcutta that that cargo has not
- ghort-landed.

Shri Anind: As you may have notic-
ed from clause 30, it does not lay
down the form in which the 1.G.M.
is to be submitted. It has to he sub-
. mitted in the prescribed form. It does
" not say anything even about the local
' cargo, or transhipment cargo ete. So,
. what you are saying can be dealt with
F under the regulations and rules
" anq whoever contravenes those rules
. would be dealt with accordingly. But

that cannot be put in the Act itself.

Shri Kothawala: Since the Bill is on
the anvil, our difficulties vis-a-vis cus-
toms at various ports could ke con-
- sidered and if we could lay down a
. rule of law in this regard that would
- be better. That is what we wish to
. submit.

Shrimati Savitri Nigam: Have you
got any model amendment lo suggest
about thig point?

Shri B. R. Bhagat: That need not
be put in the Act.

»  Shri Kothawala: It may be rut in
. the rules.

' Chairman: The rules are all laid

~ down on the Table of the House. You

- may please be watchful and you will

g come to know that. All such rules are
E laid on the Table of Parliament.
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Shri Kothawala: About confiscation
of vessels, I wish to say something.
We have referred to that in our Mem-
orandum. This relates to Clause 115
of the new Bill

We were worried about search of
documents without obtaining the ne-
cessary permission of magisirate. but
we thought it better not fo bring it up
as an agitational approach. But,
when it comes to confiscation of vessels,
we wish to say something. Clause 115
aliows confiscation of vessels even
when alterations or adaptations in ves-
sels for the purpose of concealing goods
are made without the knowledge or
privity of the owner or the master of
the vessel. Sometimes, during the
vovage, some people conceal contra-
band without the knowledge of the
owner of the vessel. That conceal-
ment is unkrown to the ship-owner,
but if such a concealment is found, he
is punished.

Shri B. R. Bhagat: Is it a nractical
proposition or a theoretical proposi-

tion? I don't think it is ever done
without his knowledge.

Shri Xothawala: It could be done
without hijs knowledge. The ingen-

uity of the smuggler knows no beunds.

Shri Anand. It is not a new scction.
It is an olg section.

Shri Kothawala: Confiscation
ships is not warranted.

of

Hhri Dehejia: It comes under clause
52(a) read with clause 167.

Shri Kothawalz: While the entire
Bill is on the anvil, may we not take
this up? That is why I supgest modi-
fications.

Shri Dehejia: You are most wel-
come to make suggestions. It repeats
something which already exisied in

the old Act.
Shri Kothawala: We would like its

rigorous to be less, If this could be
done in the new bill, it is worthwhile.-

Shri B. R. Bhagat: The problems are
more. Do you want this to be less
rigourous?



Chairman: The space in the ship is
altered to send certain smuggled
goods, contraband gold bars, ete. That
cannot be done surreptitiously withcut
the knowledge of the ship-owner.

Shri B. B. Bhagat: Without confiscat-
ing the vessel, this cannot be enforced.

Shri Kothawala: One officer on duty
cannot go to the various places in the
ship. One officer works during night
duty. Another comes for day shift.
Now, one officer cannot g0 to all the
places. If any mischief is done un-
known to the officer of the ship, the
vessel is conflscated once the place of
concealment is detected. This can be
done if the ship-owner’s guilt, his
indifference or his negligence is estab-
lished.

Shri Dehejia: The ship cwners may
have better check over their crew.
After all they are their employees.

Shri Kothawala: At various porfs,
labourers come in to take the  cargo.
There are passengers at various places.

Cha.n'man Section 115 gives inst-
ances where conveyances shall be li-
able to confiscation. It says:

“The following conveyances
shall be liable to conflcation:—

(a) any vessel which is or has
been within the Indian customs
waters, any aircraft which is or has
been in India, or any vehicle
which is or has been in a customs
area. while constructed, adapted,-
altered. or fitted in any manner
for the purpose nf  concealing
goods;

(b) any conveyance.from which
the whole or any part of the goods
is thrown overboard, stayed or
destroved so as to prevent seizure
by an officer of customs:

(¢) any conveyance which hav-
ing been required to stop or land
under section 108 fails to do so...”

Now. it ig onlv in such instances that
confiscation takesg place. That ‘cannot
be condoned. There are certain things

which cannot be done without the
connivance of the ship-owner. et

Shri Anand: The ship owner has to
have inowledge in certain types of

cases. Clause 115, sub-clause (2) says
as follows: 3

“Any conveyance or @animal *
used ag a means of transport in°
the smuggling of any goods or in”
the carriage of any smuggled goods
shall be liable to confiscation, un-~ "
less the owner of the conveyance:':
or enimal proves that it was so-
used without the knowledge or-
connivance of the owner himself, -
his agent, if any, and the person in
charge of the conveyance or ani- =
mal and that each of them had'”
taken all such precautions against =@
such use as are for the time being
specified in the rules”.

Shri Kothawala: How can the cwne:
prove his innocence? :
Chairman: This is to be done whe
a prima facie case is established.

Shri Kothawala: I agree, if a pn
facie case is proved against the owner
3

. Chairman: All such cases are spet
fied in sub-clause (a) to (3) unde
clause 115. Suppose.some quantit
of cotton bales are missing and som
quantities of silver bars are put 1
their place. You cannot say that yo
have no knowledge. It is only in sucl
cases that confiscation is contemplates

Shri Kothawala: It can be extende
to any cargo and the ship can be coff
fiscated. Because we are unable ¥
account for the cargo, we are answers
able, The Association suggests t
confiscation should be resorted to o0
if it is proved that such adaptatiop
or alterations are made with th
knowledge or privity of the owners o
the vessel. -

Shri S, 5. More: Are there instance
where the vessels were confiscated
Can you cite some instances? = -~ 7%



Shri Kothawala: In Calcutta, there
was recently an incident veiating to a
foreign vessel. You will remember
that.

Shri Dehejia: That iatter went to

the court. It is still pending in the
court.
Shri Anand: In that case, ks. 25

lakhs worth of golgd was discovered
there.
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Shri Dehejiz: That is still pending
in the court.

Chairman: Thank you for the evi-
dence, )

Shri Kothawala: Thank you.
(The witness then withdrew).

(The Committee then adjourned).
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4. Shri A. R, Dutta Gupta.

{ Witnesses were called in and they
took their seats).

Chairman: Gentleman, we have got
your memorandum. It has NWizan cir-
culated to the members. If you have
got anything to add, we are ready to
hear you.

Shri Mukerjee: In the first tlace,
Sir, the Chamber expresses their sin-
cere thanks to this Committee for
having given them an opportunity to
appear before this Committee to pre-
sent their  views. Secondly, the
Chamber is very grateful to the hon.
Finance Minister for having overhauled
the Customs Law which was original~
1y introduced in this country in 1878,
and that old Customs Law hag now
been consolidated with the Land Cus-
toms Act of 1924 and the Indian Air-
craft Act. This has been a great uphill
task for the hon, Finance Minister and
the Chamber sincerely  appreciates
that this has now been done and made
possible.

The Chamber has felt that in the
new Bill the necessitieg of the trade
which the trade had been asking for
the last few years have been consider-
ably met and they have got some con-
cessions which they greatly appreciate.

The trade necessities have been con-
siderably fulfilled and the planned
economy which is desired to be pro-
tecteq in thig country has also  been

sufficiently attempted to' be met in the
Bill. The Chamber is also grateful
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4. Shri Dolatram Bherumal,

5. Shri P. Gopalekrishnah.

6. Shri Kapurchand Chimanlal,
7. Shri J. R. Gagrat,

that the facilities and concessions
which have been granted to the trade
will be very helpful in having a close
co-operation between the trade and the
Government.

I may mention some of the most out-

standing changes which have been
made. '
Chairman: I would request you, Mr.

Mukerjee, to come to .the orovisions
of the Bill. If you have got any ob-
jection to any particular clause you
may mention that. Similarly, if you
have any suggestions to improve them,
you can straightway give them.

Shri Mukerjee: We have, Sir, in our
memorandum, represented our views
specifically according to the clauses.
We now want to lay emphasis on a
few of the clauses and want further
clarification. -

The first clause which I shall refer
to is clause 14. This refers to the
determination of assessable values,
There has been a long dispute in the
past about this fixation of assessable
values, and we appreciate that this
clause has been drafted on a more re-
alistic basis. But then, we wou'd like
to have a clarification as to whether
this “normal price” will also include
the landing cost, because “normat
price” has been defined as the price of
the seller to the buyer. By that we
understand that the price which the
seller will charge to the buyer in the
ordinary course of international trade
will be the price. That is to say,
generally, we undérstand that the CTI®
or the FOB price will be the “normat
price” in the international trade. But,
after the goods are landed there are
some small landing costs.. The ques-
tion whether that landing cost would
also be included. In fact, we have



suggested that an explanation may be
added to thig clause just to clarify
whether it will include the landing cost
and whether it will include the dis-
counts. Discounts are now allowed in
the international trade and the dis-
counts vary from seller to seller and
from buyer to buyer. More or less,
there is no fixity about these discounts.
It depends upon the quantity pur-
chased at a time and the bargaining of
price. The question is whether these
things shou!d be clarified by sn  ex-
planation. We have suggested that it
should be done because otherwise it
might leave chances for fulure dis-
putes.

Then again we have pointed out
that the same goods or similar goods
when manufactured in different coun-
tries, are supplied at different prices.
Of course, we understand that “normal
price” means the price of the different
internationa] markets. But sometimes
it happens that from the same inter-
national market goods of the same type
are sold to buyers in the buying coun-
try at different prices. The question
is whether the “normal price” should
be accepted for each individual sale
to the different buyers who are al-
lowed different discounts. How should
these things be dealt with?

Then again, there is the question of
forward sale price. Goods are some-
times found sold at a cheaper price or
at a higher price according to the for-
ward contracts and the same  goods
when supplied at later date may Dbe
sold at ‘'a lower or higher price. In
this case, what would the ‘“normal
price” mean? Would it mean the
price at which that forward contract
has been made or the price which is
current at the time when the goods
reach the buying country?

Chairman. What do you want it 1o
be?

Shri Mukerjee: We want that in the
case of forward contracts the  price
which is contracted should be accept-
ed as the normal price and in  case
different prices are obtaining in the
same international market, if it is
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proved that there is no special re-
lationship between the buyer and the
seller and the prices have been arriv-
ed at by independent bargaining, the
prices should be accepted, although
they are different and although they
are from the same international mar-
ket. These things should be clerified.

Shri Ramanathan Chettiar: Could
you clarify the point about forward
prices? Do you want it to be like, for
example, phadka market price in re-
gard to jute in Calcutta?

Shri Mukerjee: Sometimes goods
are ordered ahead of the manufacture
and the prices are settled even before
the goods are manufactured in the
manufacturing country. So, we should
take into account not only jute con-
tract but also the prices of other
goods in general.

Shri Ramanathan Chettiar: Pro-
bably you are referring to exportable
commodities and not in regard to im-
ports.

Shri Mukerjee: Both imports and
exports because in the case of imports:
also there are some forward contraots.

Shri Ramanathan Chettiar: What
are the articles of import which wilk
come under this category? ‘

Chairman: He has referred to some
machinery.
Shri Ramanathan Chettiar: How

could there be a forward contract.on
that?

Shri Mukerjee. Machinery is manu-
factured in the manufacturing country.
Orders are placed well ahead. :The
prices are fixed by contract and the
components of the same machinery
may be supplied at a later date at . a
higher or lower price. o

Shri Ramanathan  Chettiar: I
would like to point out that it happens.
only in very few cases in regard to
certain items. When we import from.
the United States they say that the -
price is subject to the ruling market
price on the day of manufacture or
delivery. But I do not think this will
apply to any article or components -
that we may have to import from the
United Kingdom or any of the

Con-




sinental countries. I think this would
apply more in regarg to jute and shel-
jac that are exported from our country

{L& rather than in regard to imports from

foreign countries.

Shri Mukerjee: Then I will refer to
clause 18, although it is a small point.
It refers to the provisional assessment
of duties. It happens that when goods
are imported and an assessment can-
not be done immediately, after some
1 enquiries the goods are provisionally
assessed to duty and a bond is taken
from the importer to pay the difference
4n duty in case when the fina] asses-
‘sment is made there is additional duty
involved. The provision that has been
“made is for a security bond, which
‘means the importer has to pay cash
-sscur.iy in Government papers for the
‘goods imported. We  suggest that
surety bond may also be allowed to
be accepted and in case cash security
i3 insisted, the cash' should not ex-
‘ceed twice the value of the difference
‘in duty between the provisional asses-
‘sment .and the estimated final asses-
“sment, because if it is left to the dis-
“cretion of the officer and if the = dis-
’t cretion is not exercised properly, it
-might happen that he might demand
any lump sum as cash security which
_the importer is unable to pay. There-
fore, it is suggested that the surety
‘bond as well as the security bond
should be limited to the difference bet-
~ween the two duties. ' :

Chairman: You need not repeat what
13 contained in the memorandum, be-
" cause we have gone through it. If.you
¥ Want to lay stress on any particular

. point or bring in addjtional points, you
may do so.

1

3

Shri Mukerjee: In clause 28 provis-
¢-10nhas been made that a show cause
notice may be issued. We suggest that
% the show cause notice may be provided
s a compulsory item. So, instead of
the word “may” the word “shall” may
be. used.

@8 Shri 8. S. More: In this particular

L% clause, if you interpret it in that par-
ticular context, the word “may” has
tthe' force of “shall”.

183

e Y -2

Shri Mukerjee: Then we will not
press-that: Then, jn the same clause
the time given is six months. We:
have suggested that the show-cause:
notice may be issued within  three:
months anq the proceedings inay be-
finalised within six months. That is:
to say, whether the importer has to
pay any additional duty must be de~-
cided within six months but the show-
cause notice may be issued earlier,.
that is, within three months.

Shri S. S. More: Would you not al-
low some time for the rcustoms au--
thorities for reaching their own con--
clusions before they issue the notice?

Shri Mukerjee: In the clause the-
provision that has been made is that
the show-clause notice will be issued
within six months and there is ng limi--
tation as to the time for arriving at a
decision. This means that the im-
porter is held in suspense for an un--
limited  time which is not proper.

Then I refer to clause 105, sub-clause:
1. The power of issuing search war-
rants is proposed to be delegated to-
officers upto the rank of Assistant
Collectors. We have not supported it.
We emphasise that this may lead to
great abuses of power, more particul-
arly on account of the fact that search:
warrants under this clause may  be:
issued for the seizure of documents of'
the importer for. any proceeding and’
‘any proceeding’. may include a pro--
ceeding for the payment of additional
duty and adjudication proceedings. If
in an adjudication proceeding relating;
to an investigation whether the impor--
ter is liable to-any additiona]l duty a
search warrant is issued by an Assis-
tant Collector: and the documents of
the businessman are seized and
brought to the customs house, nobody
knows when they will be released. He
will be subjecteqd to great inconven-
-ience. The power is at present con-
fined to the magistrate and in case the
business accounts are not released the
businessman’ can approach the magis-
trate and a quick decision is made.
But when the decision ig left to the
departmental officer who himself has



e = aats oA s et

S Vo papuar

Riemin,

LRSS S T L

i T T
s v

i1ssued the search warraqt, there may
Ppe harassment of the business people.

Shri S. 'S. More: Apprehensions are
expressed here that by the time the
officer concerned goes 1o the magistrate,
somehow delays take place and the
prospect of securing certain documents
is marred. In order to '_Jreven't the
possibility of such delays, it"a.-nll be
better if we retain the provision as it
appears in ‘the Bill and to the aggriev-
ed party who feels that documents
are not being returned promptly ?ma
may provide some remedy by prov1.d-
ing for some representation to the Dis-
trict Magistrate or somebody else.

Shri Mukerjee: Where a magistrate
ig readily available and the ?ustoms
officer approaches him for the 1ssue of
a search warrant, the magistrate makes
enquiries into the truth of the alleg-
ation and unless there ig a rrima facie
case. he refuses to issue a search war-
rant’; whereas, if it is left to the de-
partmental officer and if the officer is
not scrupulous enough or cannot ex-
ercise his discretion correctly, there
will be harassment. Of course, we
have suggested that in the case of
border areas where smuggling goes on
ang it is not possible to find a magis-
trate there would be no harm in giving
the power of issuing search warrants
to senior officers of the Department.

Chairman: We have sot a long
land customs barrier and we cannot
have magistrates at every place. So,
necessarily power has to be given to
the customs officers.

Shri B. R. Bhagat: Even in income-
tax and sales tax cases such power is
vested in the administrative officers.

Shri Mukerjee: In the case of in-
come-tax officers the power is exercis-
ed in a different way. But here there
is the power of seizure of the property
of the person. In the case of income-~
tax the warrant authorises the seizure
of documents of assessees and not the
personal property of the individual.
An analogous case is that of the State
excise authorities who have got to deal
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with excisable goods and there the,
power of search warrants is restricted . -

of the District and not to any subor-g %
dinate official. They also have got "
work on the border.

Chairman: Even here 1t is a gazetted
officer, that is, the Assistant Collector:
of Customs, who is authorised to issu&
a search warrant just as the magis
trates. '

Shri Mukerjee: The Assistant Cal-. '}
lector of Customs may be biased, buﬁ%#:?x
in the case of the magistrate there: - |
cannot be any allegation of Dbias. oy

Shri Dehejia: The witness quoted
some excise law. We have got the:
Bengal Excise Act and he may be famis-
liar with that. Could he ‘juote from:
there some case where it requires a.
magistrate’s order? ‘

power to the Excise Officer.
powers are there in many Acts,

Shri Mukerjee: Kindly see
69 of the Bengal Excise Act.

Chairman: There also it 'is ‘an
officer or magistrate’.
Shri Mukerjee: There it is ‘any co

tector or magistrate’ and not an!
subordinate officer.

Chairman: But section 70 xnmedim
ately follows section 69. :

Shri Mukerjee: But we have suge™
gested that in the case of the border Y%
areas where there may be any neced:: ¥
sity for issuing a search warrant seniorr |
officers may be empowered to do;sot!‘l*
The power of issuing search warrants;: -§
may be given in the case cf land cus=: 2 3
toms to the Superintendent who is%
readily available there.

Chairman: All right, we will co
sider it. ‘
Shri Hazarika: When an office

is specifical'y empowered for that pur
pose, he is as good as a magistrate.

Shri Mukerjee: I will only repéé
that he is a departmental officer. . = 3
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The next clauses 1 would refer to
are clauses 107 and 108. 107 is a new
ctause giving the power of investi-
gation to the customs officers to  ex-
amine persons and require them to
produce documents or to nrake and
sign statements, just like police cfficers.
in view of this new clause 107 we do
not feel the necessity of ~lause  108.
ile distinction between clause 107
ancd clause 108 is that in the case of
clause 108 any person can be summon-~
ed, by the officer empowered, to ap-
pear before him and to zZive evidence
and to produce documents. And this
is in the existing Act also, the corres-
ponding section in the existing Act be-
ing 171A. Now, it has been found by
experience that this power of sum-
moinung persons has been delegated
to subordinate officers even of the
rank of preventive officers on the cus-
toms side. Sp a praventive officer
can summon a person. And it is a
judicial proceeding, for zertain pur-
poses—for instance, he cannot give
false evidence, he cannot masnlt the
officer who has summoned him. So,
the purpose with which section 171A
was promulgated in 1955 was to em-
power the officers to make investiga-
tions. But that power is now being
taken under clause 107. So the old
power, which is embodied in clause
108, need not remain.

The next clause I woulg r=fer to is
clause 118. It is suggested that the
‘word ‘package’ be defined. Because, it
may so happen sometimes that licit
goods may be associated with illicit
or smuggled goods in a box. That
-should not make the licit goods liable
to confiscation because the smuggled
-goods were contained in that box.
"The dictionary meaning of the word
‘package’ is bundle. But the Xeeping
of artic'es in a box in which probably
smuggledq goods are found snould not
make the licit goods liable to confisca-

“tion. 'That is why the definition of the

word ‘package’ should be clarified.

The next clause that I would like
to refer to is clause 120. Clause 120
says that smuggled goods may be con-
fiscated notwithstanding any change
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in their form. If the smuggled goods
are gold, and if any ornaments have
been manufactured out of that gold
and sold from a jeweller's shop, and
an innocent person goes and buys that
ornament, then those ornaments would
be liable to confiscation, and the onus
of proving that those ornaments have
not been manufactured from sinuggled
goods is on the citizen who innocently
buys those ornaments. So, this clause
120 will bring harassment to innocent
citizens. If it is at al] retained, it is
suggested that the onus of proving
that the ornaments were manufactured
from smuggled gold should be on the
Customs Department. If they are
satisfied that it has been inade from
smuggled gold, then of course it may
be confiscated. And, there shuuld be
provision for compensation to the
citizen who has innacently bought
those ornaments.

Chairman: The provision is 2lready
there regarding stolen property, in the
Penal Code.

Shri Mukerjee: I would next refer
to the appeals and revision clauses,
that is clauses 128, 130 and 131. We
have not referred to this in our Mem-
orandum.: We  suggest that there
should be an independent body for de-

ciding appeals and revisions, as bas
been recommended by the Badhwar
Committee, At the lower levels ap-
peals are generally decided by -the

Collectors, against the orders of their
subordinate authorities. At the lower
level, just as in the Income-tax de~
partment, there may be an Appellate
Collector or Assistant Collector. But,
at the higher level, corresponding to
the Board of Revenue, there may be a
Tribunal as in the case of the Income-
tax department. This, we tairk, will
do justice to the citizens.

Shri Hazarika: What about clause
123?

Shri Mukerjee: The rea] difficulty,
we have explained, has been brought
out against clause 120. If there is any
suspicion of smuggling and gold is
seized from a suspected smuggler, it is



quite right that it is for the person
from whom gold is seized to  prove
that it is not smuggled gold. But, that
should not apply in the case of a
citizen who has purchased some gold
ornaments from an ordinary dealer’s
shop in the town. He is asked to
prove that the gold ornaments have
not been manufactured from smuggled
gold. Really, he is not manufacturing.
He is only a buyer. Here, in clause
123, it is the person who iy carrying
gold and who is suspected to have
smuggled, who is liable. The suspic-
jouy person with other case is  the
dealer who has sold the cold to the
citizen. You have seized the gold
from the citizen. It is not right Lo ask
the citizen to get proof that the dealer
from whom he has bought has not
manufactured it from smuggled gold.

We refer back to clause 12. This
is a new provision that an importer has
to pay the duty on the pilfered goods
whether he takes delivery of the goods
or not. In the existing Acti, there
wag a provision that he might abandon
the goods in which case he has not got
to pay duty on the pilfered goods. In
this clause 13, now, it has been made
compulsory that whether he takes the
goods or not, he has got to pay duty
on the pilfered goods although the
pilfering might not have been done at
his instance or there is 1o proof at
least that he has anything to do with
pilfering. As a matter of fact, the
pilfering is done from the jetty when
the goods are in the custody of the
Port Commissioner. The law is that if
any goods are pilfered and the party
makes a claim within five days, then
and then only he can claim compen-
sation from the Port Commissioner.
Five days is too short a period now.
As a matter of fact, on account of the
imposition of import control, ordinar-
ily or in most cases, it is not possible
to get a clearance of the goods on pay-
ment of duty within five days. It
will be a great hardship if the impor-
ter is asked to pay the duty on the
pilfered goods even when he intends
to abandon the goods. It is suggested
that the existing provision may  re-
main as it is. That is all.
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normal price, some other elements will

‘Bengal Chamber of Commerce. -

t

Shri Hazarika: It is duty on imports. X

The good have been imported. Then,,
it has been pilfered. Duty should-be:

paid by somebody.

Shri Mukerjee: Legally, it
be. But, equity demands that a per-

son should not be made to suffer for -

no fault of his. His only fault is that

he imported goods. Pilfering has been

done in circumstances beyond his
control.
Chairman: This matter will be -

considered by the Committee.

Shri Hari Vishnu Kamath:  Mr.
Mukerjee,. ...

Chairman: He is represeniing the

-

Shri Mukerjee: I am not coming
in my persona]l capacity, because I
will repeate the same things. '

Chairman: Suppuse the Committee B

wants to ask some questions in your
personal capacity?

Shri Mukerjee:
desires, I am at your service,

Chairman: Then, the other witnesses
can retire.

Shri Dutta Gupta: I want to  say .
1t re~ .;

something regarding clause 14.
fers to the value on the basis of which
the duty is to be assessed. It has to

be done on the basis of normal price.-

Reference has been made in the note

appended to the Bill that this has ~
been frameq on the basis of the pro--
pro-
has been mentioned is®
normal:~

vision in the G.A.T.T. In the
vision what
the actua] price and not the
price. We do not know why this dift-
erence has been made. If it is nor-

mal price, the price will differ from

place to place and in respect of diff-

erent shipments of similar consign-
ments. Duty has to be assessed on
the C.LF. value of the imports. If it is

The basis
If the

come into consideration.
should be actual price.

are delivered on credit basis, the

price will be much higher.

should

If the Committee 1FE
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Chairman: The point will be con-

sidered.

Shri Dutta Gupta: Provision  has
been made in the Bill, for seizure of
documents, ete. There should be some
time limit for the return of the docu-
ments. Otherwise, trade may face
great difficulty.

A number of provisions have been
made for checking smuggling. While
we are at one with the Government
that smuggling should be stopped, we
do not think that by mere legislation
-we can stop smuggling.

Chairman: What is your suggestion?

Shri Dutta Gupta: The point is this.
We fee]l that these provisions have

" peen made to catch hold of the smug-

gler after the event has taken place.
‘Rather we should think of finding out
ways and means to stop smuggling be-
fore it takes place. The point is that
even for smuggling of goods, the
price for that has to be paid to some-
body with funds abroad. We should
enquire how the funds have been
created. Moreover, people are per-
haps finding smuggling more profitable,
pecause the internal prices are higher,
and perhaps the value of the rupee
is also depreciating. So, we must
create certain conditions here so that
smuggling may not be found to be
profitable.

Then, there is a feeling that perhaps
there is under-invoicing of the export
value, and foreign exchange is thus
being accumulated. There might be
some provision for checking up the
export invoices and the inspection of
the goods to see that there is no un-
der-invoicing. At present, Govern-
ment only act on stray information. I
suggest that Government must have a
body consisting of trade, the customs
officials and the import control autho-
rities etc. to check the prices of. the
goods and they must have also a
machinery for getting market intelli-
gence about prices etc. in a regular
‘manner,
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Mr. A, N. Diang will be able %0
throw more light on this.

Shri Ramanathan Chettiar: About
smuggling, have you got any concrete
suggestions to put down thig evil?

Chairman: He has said that condi-
tions should be created to check smug-
gling; he says that those conditions
which encourage smuggling should be
removed.

Shri Dutta Gupta: The point is that
however stringent the laws may be,
the dishonest man will always find
ways and means of avoiding them.
On that ground it should not be pre-
sumed that every trader is dishonest.

1 would submit that smuggling it-
self cannot take place if the admi-
nistration is sufficient.

Shri S. S. More: After all, a smug-
gler is a smuggler; we cannot call him

a trader.

Shri Narendra Singh Mahida: Has
any member of your association taken
part in smuggling, and has he ever
been caught?

* Qhri Dutta Gupta: No, never. But
because the provisions are there we
thought we must make our submissions,

Chairman: Then you should not
have any objection to these provisions.

Shri Dutta Gupta: For instance,
there is a provision that when gold is
changed into a certain form, then cer-
tain presumptions will be made, and
so on...

Chairman: These provisions do not
apply to honest traders.

Shri Dutta Gupta: But in their ;
app'ication, honest people also may be
harassed.

Chairman: If the person is honest,
then he can prove it You have
proved now that there has not been
a single case of smuggling by any
member of your association.

These provisions are meant to apply
only to those persons who are engaged
in smuggling.
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Shri Datta Gupta: The point is that
in applying these provisions, honest
people also may suffer.

Chairman. But, so far, from your
experience, these provisions have not
been applied to you, and they have
not been misused.

Shri Dutta Gupta: But, so far, the
laws were not also so stringent.

Shri Daing: I would also like to say

a word on this.

The chairman had asked us whether
there had been any trader or member
of our association who had been
caught for smuggling, and we had said
‘No’ in reply to that question.

But the fact remains that often when
a genuine trader or importer has im-
ported certain items at world market
prices, sometimes the customs officials
compare those prices and find them
to be lower than those at which cer-
tain other firms have imported those
particu'ar items, and they argue why
the other: importer should not be
charged the difference in prices as
excess duty. It so happens that many
timeg there is an honest trader who
as a result of great efforts succeeds in
importing goods at prices Jower than
those at which others import; and he
saves foreign exchange for the coun-
try. Instead of being appreciated for
that, he is being harassed o1 the
ground that he has smuggled the goods
at lower prices. This has happened
on many occasions.

We, therefore, suggest that there
ghould be some kind of guiding prin-
ciples by which there will be no haras-
sment to genuine traders. I cannot
suggest definitely what those guiding
principles should be but some guiding
principles should be there.

I may mention some instances in
this connection. I may go back to the
days when the Ford Motor Co. or the
General Motors were here. And the
goods which were imported under those
brands were fifty per cent higher in
price as compared to that of the goods
which were imported from the source
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from where the General Motors or the
Ford Motors had bought them, If the
impourter bought from those very
manufacturers from whom the TFord
Motors or the General Motors bought
those things, then the goods would be
50 per cent cheaper: But the impor- -
ters who got those things at those
chcaper rates were suspected by the
customs officials as being involved in
smuggling on the ground that they
had not paid the proper price.

So, some guiding principles should
be there so that there may not be:
harassment. As Mr. Dutta Gupta has
been saying there has been nn case
of smuggling in our association, but
harassment cases have been numerous,
anqd that is the point at which he was
arriving. Where foreign exchange is
saved by an importer, he is larassed
by the customs officials. So, if there
is any ambiguity in regard to this
matter, some guiding principle should
be laid down.

Of course, it may be a difficult thing..
But some proforma may be submitted.
even for export and that may be -
checked up. For instance, in an ex~
port item, if the items are under—
valued, foreign exchange may. be
secreted out. Te stop that, we have
to ensure that there is no foreign ex-
change accumulated outside by any-
body; if that is done, then there will
not be any under-invoicing also.

To stop this evil of under-invoicing
etc. I would humbly suggest that the
proforma of the invoices be scrutinised
by the import authorities or the cus-

toms authorities before an export or -~ -
import is made. And when the export _;

or import has been effected, there;:
should be no harassment whatsoever.
That is my humb'e suggestion in re-
gard to this matter.

As far as my information goes, Japan
i« one country, for instance, where
when an export is made, the export in-
voices are submitted to the Export
Bureau, and the Bureau puts its stamp
on them and gives them permission to
export, and then the goods are export—
ed. Here also, a machinery can be




gormed py the customs authorities.
) || The proforma of the invoices may be
% gybmitted to them before we export
’ or import, and they may pprove of it
or stamp it and say “Yes, you may
. jmport these items’ or ‘you may export
. these itemns’ as the case may be; if that
 is done, then there will be no harass-
ment to the trade afterwards by the
- customs. This is a humble suggestion
. which may kind'y be taken note of.

-4 A 1ot of foreign exchange which is

. now being accumulated outside the
- country on account of this under-valu-
- ing of exports will be stopped, once
'~ there is this machinery to see that they
are not under-valued. Similarly also,
a check may be kept that there ig no
- over-valuation of the imports..

‘  When such a machinery is formed,

- ‘rules and regu'ations should neces-

. sarily be published for the zuidance of
the trade.

Shri Hari Vishnu Kamath: We agree
that there should not be an¥y haras-
sment -of honest traders. But I am
gure you will agree with us that smug-
gling should be put down with a heavy
hand. At the same time, we have to
‘see that honest trade is not harassed or
persecuted.

Could you tell us, first, whether
smuggling has been for sometime, and
is today steadily on the "increase in
India, from the reports that you get in

“your big city? You are living in a
big city, and you must certainly be get~
ting reports from various SoOurces.
¥ Secondly, what alternative . provisions
- or measureg would you suggest to put
down smugg'ing or to end smuggling,
in place. of the provisions which we
© have proposed in this draft Bill to
end smuggling?

Shri Daing: This is a very per-
tinent question, how to check smug-
- gling. . As reports go, smuggling  is
4 definitely on the increase. Ag regards
this, I have made a humble suggestion,
that before export of goods is made,
there should be a check on the prices.
How do smuggled goods come into
' India? Obviously foreign exchange
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has been paid for the goods abroad.
Nobody is going to give pgoods in
charity.

Shri Morarka: Over-invoicing of
imports and under-invoicing of ex-
ports.

Shri Daing: Yes. Before goods are
exported from the country, there
shouldq be a machinery to check whe~-
ther the prices .are fair or not. We
have few commodities in India which
are generally exported in volume and
the fair price can always be verified
by a small machinery. If thatis dune,
foreign exchange will not be exported
ang smuggling will decrease.

Shri Ramanathan Chettiar: But is
it within our power o control export?
The Indian price of gold is higher than
the international price. What are the
other measures that we can adopt to
put down smuggling of gold?

Chairman: We have no conirol aver
other countries.

Shri Daing: This is a tempting com-
modity for smuggling, because the in-
ternational price is apbout 40 per cent
less than the Indian price. But for
buying gold abroad money has to be
exported, A check on that must be
kept.

Shri B. R. Bhagat: Out of the funds
accumulated at the other end, he is
paid.

Shri Dehejia: Are you aware that
there are various other forms of accu-
mulating foreign exchange indepen-
dently of import-export manipula-
tions? There are probably a dozen
ways.

Shri Daing: I have not thought of ¥

any other method. We would like to
know what it is.

Shri Ramanathan Chettiar; Shculd
we go into all that?

Shri Daing: The other method I can
think of is that a certain amount of
salaries of foreigners is retained here.
But the main thing is the under-in-
voicing of exports.

[P EREGRRPE TOTSETY. V) e




Shri Bakar Ali Mirza:
over-invoicing of imports?
check it?

Shri Daing: Yes. The importer
should send a proforma of imports to
the Bureau of investigation. They
should check and compare the prices
with the other importers and deter-
mine whether the price is fair or not.
Before the act is done, this should be
done.

‘What about
How to

Shri Bakar Ali Mirza; The gonds are
imported from the other end.

Shri Daing: VYes. The proforma
comes and the importer wants to im.-
port. Before he establishes a letter of
credit, he should send the proforma or
invoice to the Bureau to check whe-
ther the price is fair or not and whe-
ther he can import at that price.

Chairman: Thank you. Shri D. N.

Mukerjee may stay on,

(The witnesses, except Shri D. N,
Mukerjee, then withdrew.)

II. Sarr D. N. MUKERJEE, RETIRED

CoLLEcTOR OF CENTRAL EXCISE AND

‘CustoMs, AND ADVOCATE, CALCUTTA
.Hier Court, CALCUTTA

Shri Hari Vishnu Kamath: Has the
‘witness anything to add to his 8-page
note?

Shri Mukerjee: Nothing substantial.

There is one thing I might suggest
as a preventive measure. I do not
know how far it would work; I had
only thought about it recently. I was
wondering whether it would not be
worthwhile to licence manufacturers of
gold articles.

Shri Ramanathan Chettiar:
about dealers?

What

Shri Mukerjee: If the dealers of gold
are licensed, they have to maintain
some accounts. For the present, we
have got ng control over these dealers.
Everybody must have.noticed that in
big cities these dealers’ shops are
springing up like mushrooms, No-
body knows why the number of gold
shops in big cities is increasing so
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rapidly. So the suspicion is that a .,

lot of gold and other smuggled goods:
coming into the country are distributed
to these dealers and they are keptiid/
there in the form of tnanufacturea

gold ornaments.

Shri B. R. Bhagat: Should they be@?y
licensed all over the couniry, 1ncluq«
ing villages?

Shri Mukerjee;: If the Central Ex.
cise department can license tobacco
dealers all over the country, there js:
ne reason why they cannot license
these gold dealers everywhere. Then
you can keep some sort of check over
them as to from where they are oh-:
taining the gold, and how they are
disposing of it. That is the only way
of expanding preventive control.

Shri Ramanathan Chettiar:
and bullion come under the
Government.

Shri Mukerjee: Gold
declared as an excisable
in the Central Excises Act,

Shri Narendra Singh Msahida: Apart -
from those dealing in gold, will you
not include the gold smelters?

Gold
State:

is to be
commodity

ture. So, starting from the gold fac-
tories in Mysore or the banks, these
small dealers should be licensed, and:
their accounts books and stocks will
have to be checked from time to time
That is the way of having effectiv
preventive control over them. At pre
sent we have no contrnl, and that is
why these things are increasing, ang
with the increase in the number of
shops disposing of the gold, the smug-..
glers get an .incentive to smuggle gold
into the country.

Shri J. N. Hazarika: Do you sugges
the Central Government should glv
a gold quota?

Shri Mukerjee: At present, ]ici »
gold is purchased from the Mysore::
gold factory through the banks. Then:
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there are the old gold ornaments sola
py the citizens to the dealers which
are melted and refined and then there
is smuggled gold. These are the three
sources of gold. .

Shri Ramanathan Chetiiar;
major portion is illicit gold?

The

Shri Mukerjee: That is very ditficult
to say. It may or may not be. We
have at present no statistics. It is only
an estimate of smuggling.

Shri Ramanathan Chettiar: When
you license, don’t you indirectly lega-
iise and encourage smuggling?

Shri Mukerjee: No,
Rather, we control the
smuggled gold.

not at all.
dealing in

Shri Ramanathan Chettiar: Today
gold import is banned.

Shri Mukerjee: But there is enough
of gold in the country.

Shri Ramanathan Chettiar: As far
as the gold from the Kolar Gold Fields
is concerned, it is very limited in
guantity, and as for the old ornaments
that are sold, you know that very few
people part with them even in the
villages, because of traditional habits.

Shri Mukerjee: It is not a fact that
very few part with them. It depends
on the rise in price. If the prices
rise high, they dispose of the gold. If
the prices go low, they will not.

Shri Ramanathan Chettiar: You can
have a rough estimate. You cannot
actually arrive at an accurate figure.

Shri Mukerjee: You can only have
a fairly accurate estimate of the deal-
ings when we license these gold
dealers.

Shri J. N. Hazarika: Your sugges-
tion is for internal control. Without
any conirol on the borders, do you
think it will be sufficient?

Shri Mukerjee: The customs people
have got their preventive checks at
the border, and the internal checks in
the hinterland will be done by the
licensing of these shops. What else

1812 (B) LS—11
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can you do? That is the only way
you can eftend your preventive
checks. :

Shri Narendra Singh Mahida: Do
you suggest that just like tobacco
checking, we can have a department
of Central Excise for gold?

Shri Mukerjee: Yes. Even now, in
spite of the licensing of tobacco shops,
there is smuggling of tobacco from
the growing areas, and there are pre-
ventive officers to check them,6 but
they are evading quite a lot.

Shri Marendra Singh Mahida: But
tobacco earns money. Do you think
this system will earn money for the
Government?

Shri Mukerjee;: We have got the
Central Excise staff all over the coun-
try, and it will not cost the Central
Government more than at present to
Jicense the gold shops.

wri Narendra Singh
thinx it is a good idea.

Shri Ramanathan Chettiar: You
must have experience of land customs
also. Apart from licensing of gold
dealers and gold manufacturers, what
other remedial measures would you
suggest to check this gold smuggling
both by land and sea?

Shri Mukerjee: We have sufficient
preventive staff, but the only way is
to exercise effective control over
them. If you can make our officers
wholly honest, smuggling will be
stopped.

Mahida: I

Shri S. S. More: What is your sug-
gestion for making them honest?

Shri Mukerjee: Cent per cent
honesty cannot be secured in any es-
tablishment, but if the officers are
contented, and if the higher officers
are honest, and they work properly,
there may be an improvement.

Shri Hari Vishnu Kamath: About 90
per cent?

Shri Mukerjee: It is very difficult
to say, but I do not know whether it
would be proper for me to disclose
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one thing. 1 speak subject to correc-
tion, and I do not voucdhsafe for its
correctness and 1 do not want that it
should go outside this Committee. The
information, which I have received
from my clients now and then is that
only 10 per cent of the gold that is
smuggled into the country is detected.

Shri Dehejia: May be the estimate
is right.

Shri J. N. Hazarika: You were say-
ing that if the higher officers were
honest, the rest also will be honest.
Do you know of any case—I do not
want any name—of a person who acted
with vigilance, or persons who are not
supposed to be contended with their
pay etc.?

the
ithe

Shri Mukerjee: Generally,
standard of honesty amongst
supervisory officers is very good.

Shri Hari Vishnu Kamath: Just now
you referred to your clients, the in-
formation that you got from your
clients. Can you tell the Committee
whether by your clients you mean
honest people who are wrongly or
falsely- prosecuted as smugglers?

Shri D. N. Mukerjee: No, it is not
that. In the course of friendly con-
versation, I have got that information.
It is not our of-any prejudice that
they have complained to me, but this
has been talked about not from one
source, but from many sources, as to
how much of it is detected. That is
the point.

Shri Hari Vishnu Kamath: You
said clients. The word is clients,

Shri Mukerjee: I mean clients, not
one client. It may or may not be
true, but the department, I think, has
got full information that much of it
escapes; what percentage escapes it is
very difficult to say.

Shri S. S. More: You say that from
your clients’ information only 10 per
cent is detected. You were also an
important officer. 'What does your
experience tell you, what percentage
of it is detected?

Shri Mukerjee: Whenr 1 was im- . S
office, it was not possible for me to get - thir
this information. But, when I was &k of 1
out of office and in touch with the @ & ade
other side of the world, then, this in-:% S
formation was collected. it.

Shri S. S. More: Do you mean to.: S
suggest that the experience of the; you
officers is always one-sided? : sta:

. cor

Shri Mukerjee: Yes, it is my belief cus
that the informers who assist the de- S
partment in the detection of smug-—= edk
gling know all these thimgs. And, T tin
would not Ye surprised if officers in' Bu
the department also know, as Shri she
Dehejia was just now saying, that my an
information was about the same as his. G As

Shri Dehejia: Not that I have any s:c 8
particular information.. : n

Shri Hari' Vishnu Kamath: As a yo
former Collector of Customs, and now su
as an advocate, you have had access
to many sources of information to an
which other might mnot have. You ar
have heard of the death of A. K in
Mittra at Vienna when he was engags sU
ed in checking and fimding out ~he- m
smugglers in Europe. = Have you got™ ar
any information. about this matter? it

- St

Shri Mukerjee: I have no informa
tion.

: cl

Shri Ramanathan Chettiar: As Col~= v
lector of Cuctoms. have you comei:
across any smuggling in the diplo~ o
matic bags? o h

Shri Mukerjee: I was not CollectoP g
of Sea Customs; but I was Collectore - 2
of Land Customs, and so I had not thez-e t
experience of smuggling through EmE <
bassies. 4

Shri Ramanathan Chettiar: r: b
trade is increasing because of .~ OuFf €
planned economy. Do you think the <

1

present staff in the Sea Customs, ajf 23
the Airport and also and customsk:

Shri Mukerjee: It all depends
the supervisory officersi

oxi



Shri Ramanathan Chettiar: Do you
think we should increase the strength
of the establishment; or will they be
adequate to cope with the work?

Shri Mukerjee: I cannot say about
it.

Shri Ramanathan Chettiar: From
your experience, do you think the
staff is inadequate or insufficient to

cope up with the work even in land
customs?

Shri Mukerjee: Of course, we start-

ed the land customs in 1948. At that
time me were given sufficient staff.
But the smuggling that followed

showed that our staff was inadequate,
and more staff would be necessary.
As a matter of fact, since then the
staff has been increased by at least 4
times or more than that.

Shri Ramanathan Chettiar: From
your experience you think that the
supervisory staff is fairly above board?

Shri Mukerjee: That is my belief
The stand- -

and my information too.
ard of the subordinate staff can be
increased by efficient work of the
supervisory staff; and we should not
mind increasing the supervisory staff
and control the subordinate staff for
it will have a very good effect on
smuggling.

Chairman: I think we should con-

clude now because there are other
witnesses.
Shri Hari Vishnu Xamath: Just

one guestion, Sir. Mr. Mukerjee, you
have submitted a useful and interest-
ing memorandum to the ~committee
wherein, at several places, you have
commented on the new provisions that
the Bill seeks to embody. You have
said that the new powers are likely
to be abused. That is the word you
have used. You have had a fairly vast
experience as an administrator of the

old law for quite a few years, I be- ’

lieve.

Shri Mukerjee: As Collector of
Central Excise and Customs I was for
three years.

Shri Hari Vishnu Kamath: During
that period of your administrative ex-
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perience, and even earlier, did you
come across any cases where the
power conferred under the old law—
that is the present law—had been
abused by the officers subordinate to
you? Did you take any action on
them?

»

Shri Mukerjee: No; my experience
is that powers which were given to
the Customs department in 1355 are
the powers which are being abused to
some extent,

Shri Hari Vishnu Kamath: You
know of instances, not stray instances.
but several instances?

Shri Mukerjee: Yés.

Shri Hari Vishnu Kamaih: Now, Sir,
the very last question. It is a rather
hypothetical question and may be a
semi-personal one. If this Bill is
passed into law, would you be happy
to function as Collector of Customs
under this Act? From your experi-
ence, do you think that this will -be
more efficient to prevent smuggling
than the present law?

Shri Mukerjee: Yes, I think so. The
proposed law will be more efficient
than the present law and very bene-
ficial in preventing smuggling.

Shri Hari Vishnu Kamath: As Col-
lector, do you think you will be able
to prevent abuse of powers?

Shri Mukerjee: If the Collector is
alert, he can do a lot in stopping the
abuses by subordinate officers.

Shri Hazarika: How did you ascer-
tain that the powers were abused?
Did you find them assisting the im-
porters and smugglers?

Shri Mukerjee: That experience has
been gained in the course of investi-
gating the cases of my clients for
the last 11 years. When I was Col-
lector I administered the law. Buf,
on the other side, when I collected
the evidence against the department,
I found that the officers were abusing
their powers in some cases. That is
the experience gained from the
papers of my clients,



Shri Hazarika: Not as official?

Shri Mukerjee: As official, I only
administered the law. But, as an ad-
vocate....

Shri Hazarika: You must have got
some cases acquitted and so on.

Shri Bakar Ali Mirza: Witness gave
information that about only 10 per
cent of smuggled gold is detected and
also said that he wanted this infor-
mation only for the committee and not
to go out. In that case, you will have
to expunge some of the remarks;
otherwise, they are likely to be pub-
lished.

Shri Mukerjee: In the memorandum
which has been signed by me; it has
been stated that if the witness desires,
he may say that it may not be pub-
lished. That was why I mentioned
it;

Shri Bakar Ali Mirza: Do you insist
on that? After all, the information
given is not so confidential

Shri Morarka: I do not think even
if he insists we can do it now, because
he knew that it is liable to be pub-
lished and now he cannot take out
anything from whatever he has said.

Shri Bakar Ali Mirza: Let us be
clear from the pomt of view of the
witness.

Shri Hari Vishnu Kamath: You say
that in a city like Calcutta, for inst-
ance, there are innumerable hawkers
and small shops selling gold, gold
manufactures, watches etc, which are
sometimes smuggled; you have said
so in your memorandum. Are they
stil] prospering and still flourishing?

Shri Mukerjee: They are prospering
and still flourishing.

Shri Narendra Singh Mahida: Can
you say that smuggling of gold is
done more by ships or by air?

Shri Mukerjee: We find that in the
newspapers.

Shri Narendra Singh Mahida: In
your experience, have you come

across any instance where a big
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sumggler was caught and some politi.

cal or official pressure was brought to | g
release him? : are

Shri Mukerjee: Not in my experi- cor
ence; as collector of customs I had.. (
not any opportunity of detecting cases®"™"| - Pei
of gold smuggling at that time; I was> cia
in 1943—48 the collector. Since then Pei
it has increased. evi

Shri Dehejia: You mentioned a §
little while ago that the land customs ° sul
staff has multiplied about four times -}

in the course of the last few years. .. ¥
Do I take it that you were referring = .}
to the entire Central excise staff and '
not only the land customs staff?

Shri Mukerjee: That is my case,
The land customs and the central ..
excise are a combined establishment.

Shri Dehejia: That is to say, you
say that the Central excise staff has
increased more than four times.

Shri Mukerjee: Yes.

Shri Dehejia: You mentioned that

we had adequate preventive staff. Is
it possible for you to give the num- .
ber of men for manning the land-
border and the coast? You are used--—= g
to the jdea of land customs patrolling. '

Shri Mukerjee: I am talking of the /7§
East Pakistan border. o

Shri Hari Vishnu Kamath: When.
did you retire?

Shri Mukerjee: 1951.

Chairman: Thank you, Mr. Mukerjee.::
(The witness then withdrew.) :

III. Tue BomBAY GENUINE PEARL é' ~ ).
DEALERS ASSOCIATION, BomBAY

Spokesman: |

Shri Jawahar M. Jhaveri.

IV. TeE PEARLS IMPORTERS AND Ex-
PORTERS ASSOCIATION, BOMBAY

Spokesman:

Shri Pravin M. Nanavti.

(Witnesses of the above two assacia- ;
tions were called in together qnd they % §
took their seatsq. :

W 4t A
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Shri Hari Vishnu Kamath: There
are two associations. ‘Which one is
coming now?

Chairman: Both the associations the
pearls Importers and Exporter Asso-
ciation and the Bombay Genuine
Pearl Dealers Association are giving
evidence together.

Shri Nanavati: Sir, we have already
submitted a memorandum,

Chairman: Whatever has been given
in the memorandum need not be
repeated. If you want to supple-
ment anything, you may do so.

Shri WNanavati: Members of my
associatiL_. are importing and export-
ing pearls after processing them ap-
proximately Rs. 1.25 crores worth of
proce:sed pearls are exported abroad
annually. This comes under the ex-
port promotion scheme and we are
importing regularly these pearls from
abroad for processing. There are {wo

kinds of pearls—real pearls and cul-~

tured pearls and there is a 20 per cent
duty on cultured pearls. We have
Real pearl fisheries in Tuticorin and
the pearls prodiced here are abso-
lutely similar in all respects to those
imported from abroad, other than the
cultured pearls. There is no duty and
almost all pearls that are coming here
are to be exported and they are ex-
ported regularly. There is no reason
therefore why these clauses should be
made applicable to us, I mean, clauses
108, 120, etc. That will harm the
trade. It is an handicraft industry
and thousands of workers are em-
ployed in that industry. It is a
foreign exchange earner also. Our
special request is that as far as possi=
ble pearls should not come within the
purview of these clauses. We are
mainly concerned with exports and
exports will increase if substantial
aid are granted, as is being done to-
day.

Our major difficulties are with
clause 14 which provides for ‘Normal
price’; under-invoicing and over-in-
voicing are alleged. I can show you
gome of the pearls imported from
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abroad. It is a special industry; they
have not been standardised nor are
they regulated by any laws of demand
and supply. There is no normalcy of
price; there is abnormalcy with re-
gard to them. For. instance, this
packet which I have placed here con-
tains millions of pearls; each pearl is
of different value. @ When we go to
buy, we see these things.

If T go 20, 30 or 40 miles deep into
the interior and meet the fishermen,
etc.,, I can get the things 30 per cent
cheaper. Sometimes some people im-
port from Kobe and some people get
the pearls through Bombay; the ship-
ment is from Kobe through Bombay.
Thus, there is some importation of
cultured pearls from Japan. There
will be natural disparities’ in prices
and this is normal in the trade. It
does not mean that it is purposely
made or that it is man-made. The
agent concerned may not know the
price at all. Or,-if it is known, he
has no control, while we who trade
in it know the price; we have control
because we procure it or fetch it.
There will be a natural disparity up
to 30 to 40 per cent. So, the customs
will allege that something has happen~
ed. Even today, there are two differ-
ent prices. When you try to apply
this price control normal price or
abnormal price and so on, in consider-
ing that there is some malpractice in
the trade, you will apply the penal
clauses, and we will have a virtual
stoppage of the business, all the time
we will be in +trouble. We .have
made a special request {6 you in this
connection, namely, that as far as
pearls and finished products of the
pearls are concerned, there is no com-
parison with the other commuodities
that are manufactured.

Shri Ramanathan Chettiar: In your
memorandum, you say that Rs. 125
crores worth of pearls are exported..
1t does not indicate how much pearl
igs imported.

Shri Nanavati: If we export Rs. 128
crores worth of pearls, against that
export, we get licence to import 80



per cent. If my export is Rs. 1 crore,
I get Rs. 80 lakhs by way of licence
to import. Naturally, we also import

Suari Ramanathan Chettiar: Are not
the pearls obtained in Tuticorin taken
into account for.this purpose?

Shri Nanavati: They are separate.
Sometimes they fish about Rs. 5 lakhs
and sometimes Rs. 10 lakhs worth.
Last year they suspended the opera-
tions. Maybe this year they will start
again, It is not a surety.

Shri Ramanathan Chettiar: That is
aot taken into account for the pur-
pose of import?

$hri Nanavati: There is no differ-
ence between them as regards appear-
ance. I have purchased pearls from
Persian Gulf, Venezuela and from
Japan. There is no difference among
these pearls in appearance. The
mere appearance will not give you any
idea about them. The more so when
they are processed, and as they are
processed, you will forget about their
racial entity. You cannot identify as
to which variety or race they belong
to; you can never be sure of it.

Now, here are some real pearls.
The price of this is not marked. They
are real pearls. ‘They are not mother-
of-pearl. These are at the moment
Rs. 5,000 worth. If there is a demand

from Paris, and if -some lady is asking -

my business-house to send it, men-
tioning the particular size, shape etc.,
so as to wear it as a necklace,—they
do not know the price—I may charge
it Rs. 5,000 for it. If, on the other
hand, I have to sell it myself, with-
out having this demand delivery. I
cannot liquidate it even for Rs. 2,000!
If T knew that there was demand and
that I could get Rs. 5,000, I will ex-
port it, whereas another person who
does not know anything about it
will have to export it for Rs. 2,000
or Rs. 1,000 When we go to export
them, the customs house authorities
come in, and more or less similar
prices are quoted, with the result that
we are stranded. The person is
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charged with the offence that he hasg
under-invoiced or over-invoiced. 1In
fact, there is no criterion for any such = .§
thing in the trade.

Shri Ramanathan Chettiar: Are you .
justifying your position?” 4

Shri Nanavati: I only say that there :
is genuine cause for grievance. If a'’
lot of pearls go into circulation, no-
body knows what the price is. The -
usual disparity is between Rs. 100 and -
Rs. 300. I may put the price of a .
pearl as five shillings. It one is the *: {
sender of a pearl, the very pearl may = §
be asked for about seven shillings or =i |
eight shillings. This is what happens, ~ |
and this happening every day.

Shri Ramanathan Chettiar: What is ' - 8
mother-of-pearl? ek

Shri Nanavati: It is different. They
are shells.

Shri J. N. Hazarika: Are they not
also imported? :

Shri Nanavati: Sometimes they are. -3
When they are processed, the diﬁer-.-‘_._:q
ence between it and other real pearls i}
is very little. It is very difficult to W
distinguish between a Venezuela pearl, g
Tuticorin pearl and a Persian Gulf £ {
pearl. P

Shri J. N. Hazarika: Then how do” :
you distinguish? o

Shri Nanavati: By reason of our -
long experience, we know more or
less the difference. All these are con~ °
sidered. as curious. People pay a.
fancy price for them. The difference. .
betwen a real pearl and other pearls
is that of Picasso and other art painfe-
ings. For a Picasso painting,
who know will pay one
dollars. Those who do not
may ask it for ten dollars! , _
arises because one does not always. 3%
know what Picasso painting is and F@'}
what a modern painting is. It is all ¢ §
the creation of man, an illusion. i ok

Further, there is the drilling pro- ° -}
cess. The drilling up to a thickness 7 €
of one millimetre is done; nowhere # %
else is this dome, than in India. &/

pde
17

- - A AMm S



- =2
Ayt sl " e e TR

People from elsewhere come to India
for this. QOur artisans are known to
pe experts in this since the past 400
or 500 years; perhaps since the dawn
of history. But the position is, there
is no question of normal or abnormal
price in this trade. It is all accord-
ing to one’s whims and fancies. It
is very difficult to judge. You are
having a number of sections—118, 120,

etc., as being applicable to our trade.

We are absolutely baffled as to how
we can proceed. Even today there
are difficulties. What further diffi-
culties will be thefe in the future, we
shudder to think.

1 explained the position yesterday
in connection with some other ap-
pointment here and 1 show the goods.
It is rather difficult to judge these
things. ‘There is fancy, there is illu-
sion, in the demands. I pray that
these aspects should be _considered,
because, otherwise, we will lose.

Shri Hari Vishnu Kamath: Have
you got pearls from different coun-
tries? If you.have, can we have a
look at them?

Now, I would like to refer to clause
101, under Chapter XIII, which deals
with searches, seizures and arrest.
This clause refers to confiscation in
respect of certain goods which have
been specified in sub-clause (2). Sub-
clause (2) mentions “....(a) gold;
(b) manufactures of gold or precious
stones; (c) precious stones; (d)
watches;” May I know whether the
pearls come under the category of
precious stones or some other cate-
gory? If they do not come under
this category, then what is it?

Shri B. R. Bhagat:
come in this list.

They do not

Shri Hari Vishnu Kamath:
why examine them?

Then,

Shri Nanavati: We have requested
that pearls must be excluded from
this. But the position is, we are
more concerned here with difficulties
about prices—under-invoicing and
sver-invoicing. This cannot be ap-
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plied to such commodities which are
the creation of artisans and which
are demanded for their fancy.

Shri Dehejia: You say that pearls
must be excluded. Do you mean it
should not be defined as goods at &l1?

Shri Nanavati: No; it should he
defined as goods. But for the purpose

of clause 14, pearls should be ex-
cluded.

Shri Morarka: If it is excluded, how
can the prices be fixed?

Shri Nanavati: It has been working
all these years without any difficulty.

Shri Dehejia: Are you excluded
from the present section 30?

Shri Nanavati: No, but we have an
apprehension that you -are trying to
become more stringent.

Shri Anand: The present provision

is more or less the same as the pre-
vious section.

Shri Jhaveri: The penal provision is
now being inserted in the new Bill,
which will cause tremendous hardship,
because of the particular nature of
our business. We are suggesting that
the genuine contract price of our
commodity is the only criteria of each
sale and if it is proved by the de-
partment that it is not the genuine
price, then only the penal provision
should be applied. ‘

Shri Anand: Even now under see-
tions 167 (37) any mis-declaration of
value or mis-statement is liable to
punishment. This new provision is
more or less based on that.

Shri Jhaveri: We are suggesting
that rules may be framed under sec-
tion 14 by which a Board of valuers
may be there, in which members of
the trade may be given the due re-
presentation and they can value the
pearls.

Shri Ramanathan Chettiar: As Mr.
Anand stated, they come within the
purview of Sections 167 and 37 of the
present Act. Have you experienced
any serious hardship under these
sections? '

<



Shri Namavati: Not in many cases,
but sometimes we have experienced
hardship.

Shri Narendrasingh Mahida: Do you
get import licences for pearls?

Shri Nanavati: We get import
licences for pearls on our exports.

Shri Narendrasingh Mahida: What
is the ratio of imports to exports?
Which is more?

Shri Nanavati: We export more.

Shri Dehejia: When you say you
export more, you mean in value and
not in quantity, because the value of
the pearl goes up by nearly 100 per
cent as a result of polishing, etc.

Shri Nanavati: Yes.

Shri Narendrasingh Mahida: Do you
receive any incentives from the Gov-
ernment for export?

Shri Nanavati: Yes; there is an In-
centive Licence Scheme,

Shiri Narendrasingh Mahida: Can
you disclose the percentage of profit
normally?

Shri Nanavati: We get roughly 20
per cent, but the profit is getting
much lower now.

Shri Anand: The profit also de-
pends on the illusion of the buyer.

Shri Nanavati: Yes; when the illu-
sion of the buyer is there we sell it
at a higher price, and we liquidate
the rest of the goods here quickly
even at a lower price.

Shri Hari Vishnu Kamath: For
pearls, it is always a sellers’ market
and not a -buyers’ market?

Shri Nanavati: It is always a buyers’
market,

Shri Narendrasingh Mahida: What
is the ratio of smuggling of pearls
compared to diamonds?

Shri Nanavati: Pearls are not smug-
gled.
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Shri Morarka: Apart from clause 14 -

to which the witnesses have referred,
their other objections are in regarg
ta clause 111 and clause 113. About

clause 111, they want that sub-clauses.
(1) and: (m) should not apply to the

pear]l trade. I do not understang
why. Clause 111 begins by saying:

“The following goods brought
from a place outside India shall
be liable to confiscation ”,

“ e

Sub-clause (1) says:

“(1) any dutiable or prohibited
goods which are not included or
are ini excess of those included im
the entry made under this Act, or
in the case of baggage in the dec-
laration made under section 77.*

Sub-clause (m) says:

“(m) any dutiable or prohibited
goods which do not correspond in
any material particular with the
entry made under this. Act or in
the case of baggage with the dec-
laration made under section 77 in
respect thereof.”

What are their apprehensions? Why
do they want that these two provi-
sions should not apply to pearl trade?
These are anti-smuggling measures.
How are these provisions likely to
create hardship or harassmént only
to pearl trade?

Shri Nanavati: The position is this,
There are cultured pearls and. real
pearls. Real pearls. are non-dutiable

and on cultured pearls there is a duty 3
of 20 per cent. Cultured pearls are =%t
produced in Japan. Along with it =

there are what are known as natural
pearls. ‘'They are absolutely real pearls
But they are produced along with
cultured pearls. Sometimes g few
pieces of cultured pearls get into a
thousand tiny pieces of real pearls.
The licences given to us were glven
separately for real and cultured

pearls. Nowadays we are given only

one licence and we are asked to wr_ite
on the Bill of Entry what sort 'of

pearls they are. Supposing on the -

th
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Bill of Entry we mention that they
are real pearls and if after they are
imported some four or five pieces of
cultured pearls are found, they will
say that the whole lot is cultured
pearls and 20 per cent duty will be

charged. Under the new section we.

will be asked to explain why there
was a misrepresentation or misstate-
ment.

Shri Anamd: Even now is it not a
misrepresentation or misstatement
under section 167(37) of the existing
Act? Have you been penalised under
the present Act?

Shri Nanavati: The position is,
when we get goods released now we
are in a way at the mercy of the ap-
praised. When he charges us with.
misrepresentation we explain to him
the difficulty and he leaves us. Now
the law is being specially framed and
there are certain words put in which
are not exactly similar to the old
provision. We thought it is better
that we bring it to your notice, be-
cause tomorrow again you may want
to change it and in that case you will
be able to consider it in the light of
our difficulties that we have placed
before you. =

Sir, this is a handicraft. These
pearls come only for specialised treat-
ment which is’ done only in India in
the world. If we are troubled like
this, then the business. will come to an
end and, it will be taken up by Japam
ag it was being done in the days of
the British. Japan have increased
their business from Rs. 1 crores to
Rs. 25 crores. '

Then, there is a sort of pearls known
as Biwaco pearls. There also there is
the same difficulty. Even if one cul-
tured pearl is found in a lot it will
be taken as cultured pearls and duty
will be charged at the rate of 20 per
cent.

Chairman: You have said that the
existing provision has mnot proved to
be a hardship. Why should there be
any fear about the new provision
when it is similar to the existing one?
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Shri Napavati: It is our duty, Sir,
to bring it to your notice. About
sections 118 gnd 120 you have al-
ready been told by other witnesses.

Shri Hari Vishnu Kamath: Before
you leave, will you tell us the country
that makes the best pearls?

Shri Nanavati: We make the best
pearls. We are the only people who
make certain things.

Shri Jhaveri:- We make the best

pearls out of the raw pearls that
come.

Sir, I represent the Bombay
Genuine Pearl Dealers Association,
Bombay. We have already submit-
ted our memorandum. I would only

like to stress with regard to sections
118 and 120 of the Act. My friend
has already submitted with regard to
the practical difficully about section:
14,

Section 118 provides that where any
smuggled goods are contained in a
packet, the packet and any other
goods contained therein shall also be
liable to confiscation. In our trade,
as we have shown in the memoran-
dum, the goods of our trader are
carried sometimes in one packet by a
broker. If by chance that broker has
got certain packets which contain
smuggled goods, the genuine trader
may not be in the know of it. But
because they will be found in the
packet, the whole lot will be confiscat-
ed and the man penalised. This ' is
absolutely an unjust  provision by
which genuine traders of our associa-
tion will suffer great hardship and
trouble. It will violate our righ-t to
property and, also, it will kilt our
business.

With regard to sectionm 120, it is'on
the same lines as sectiorr 118, It says
that where smuggled goods are mixed
with other goods which cannot be
separated, the whole goods can be
confiscated. Our trade is such that
the goods have got to be mixed up
with othier goods:



. Chairman: I learn that there is no
smuggling in pearls. 1 do not know
why you should stress this point.

Shri Jhaveri: If we are given
exemption from sections 118 and 120,
I have no point to make.

Shri Dehejia: Should we give
exemplion in all cases where there is
no smuggling? In the case of timber
there is no smuggling. Should we
give exemption to timber also?

Shri Jhaveri: The main difficulty
will also arise in the case of Section
14, as has been - explained = earlier.
With regard to section 128 which
gives power to the Board in an appeal
to enhence duty, we feel there is
much grievance as far as our Asso-
ciation is concerned. A man goes to
the appellate authority because he has
suffered unjust penalty from an
officer. But here right is given to the
appellte authority to enhance the
penalty. I think that is prejudicial to
the interests ¢f the trade.

Shri Hari Vishnu EKamath: Where
do you get raw pearls from?

Shri Jhaveri: From Japan, Persian
Gulf and Venezuele. Only a very
small ~ amount is coming from
Venezuela.

(The witnesses then withdrew)

V. THE Leaping BULLION MERCHANTS,
DEALERS AND COMMISSION AGENTS
oF BoMBAY

Spokesmen;

1. Shri Valimahammed Gulamhusain
. Shri Amichand Valamji

Shri Kantilal Chunilal

Shri Dolatram Bherumal

Shri P. Gopalekrishnah

Shri Kapurchand Chimanlal
Shri J. R. Gagrat.

NS g N

(Witnesses were called in and they
took their seats.)

Chairman:We have circulated your
mémorandum and Members have gone
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through it. If you want to emphasize .
or stress any particular point, or subs
mit something in addition, you may
now do so. It is unnecessary to re.
peat what is contained in the memo-.
randum, Turther, since some of you -
were before the Committee earlier in
some capacity or other, you can be
brief and to the point. .

Shri Gagrat: There are three cate«
gories of people who are concerned
with gold—gold dealers, refiners and
commission agents. As far as the
Act is concerned, according to the
Statement of Objects and Reasons, it
is meant to prevent the smuggling of
foreign gold into = India. With that
object of the Act we have no dis-
agreement. But what the proposed
Act purports to do is not to check the
smuggling of foreign gold but to
make trade in gold very difficult by
putting all sorts of obstacles in the
way of the dealers. What I want to
know is, when an Act has been en-
acted with a particular objective, viz,
preventing ‘the smuggling of foreign
gold, could-it contain provisions which
go far beyond the particular object of
the Act? We are not going to object :
to such of the provisions as would
apply for checking the smuggling of
foreign gold, but we will certainly
object to blanket provisions which
will cover dealings in indigenous gold- =
and lawfully imported gold. Aec-
cording to us, no rational™ ‘approach.
has been made to the question  of7
differentiating between these twa:
categories of gold. Before we ga.ta .
the relevant provisions of the Bill,
our submission is that the clauses
travel beyond the limited object of::
the enactment. ;

Coming to the provisions, there are
some facts which are admitted: by:
Government and which have got to-
be borne in mind. The first admitted
fact is that till 1939 there was no res= ;
triction on the import of gold and. .
that till 1946 import of gold was peg- ' %
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Chairmam: All these points have
been mentioned here earlier. Let us
come to the provisions of the Bill.

Shyj Gagrat: I will not go into
details, but may I broadly indicate the
seven facts which are important?
The first fact is that a large quantity
of gold has been lawfully imported
into India. In fact, between the years
1851 and 1956 gold worth Rs. 353
crores has come into India.

Shri S. S. More: What is the basis
of your figures?

Shri Gagrat: Government of India
publications. In the New India
Assurance Diary they have set out
statistics from governmental records.
This fact has been noted also in
the judgment of the Supreme Court
where Government, faced with this
fact, had to admit that this much
quantity has come in lawfully.

Shri S. S. More: What is the refer-
ence of the Supreme Court judgment

Shri Gagrat: It is reported in AIR
1962 Supreme Court 136.

Shri Shankaraiya: What is the point
that you are trying to maRe by saying
that so much gold has been imported
and by bringing if o the notice of the
Committee? '

Shri Gagrat: The point that we are
making is that it is wrong to assume
tHat any foreign .gold either in the
possession of a citizen or of a dealer
in gold is smuggled gold. Such a
large quantity of gold has lawfully
come into India and gold is not a
commodity which is consumable or
perishable. Once it comes in it goes
on circulating in different shapes,
form and sizes. If those are the facts
and figures, how can a provision that
any foreign gold which may be found
in possession of any citizen or of a
dealer in gold is smuggled or presum-
ed to be smuggled, be Justified?
There must be some rational basis
for such presumption.

Shri Shamkaraiya: May I know
whether it has come to your notice
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that there has been heavy smuggling
of gold and whether any distinction
can be made between imported gold
that is already available in India and
gold that is smuggled?

Shri Gagrat: In our representation
before you today we are going to
suggest that a definition of the word
‘gold’ should be provided in the Act.
To enable you to appreciate that, I
want to point out to you seven ad-
mitted facts which must be borne in
mind and taken into consideration
before this legislation is enacted. On
the basis of those facts you should
consider whether a blanket provision
that any gold, even if it is indigen-
ous gold of the lowest fineness, can
be presumed to be smuggled gold and
is liable to be confiscated, is justified.

I was referring to the Supreme
Court judgment which is reported in
AIR 1962, page 316. The relevant
passage is at page 326. I may read
out the passage:

“It is common knowledge that
India produces very little gold
and that most of the gold avail-
able in India is imported gold. A
statement has been put in by con-
sent showing the official figures of
India’s imports  and exports of
gold from 1851 to 19586, which
shows a net import into the coun-
‘try, after deducting exports, of
Rs. 353 crores and three lakhs
worth of gold.”

Then, the other facts are mentioned.

~Shmi §. S. More: But did not the
Supreme hold that section 178A is
not invalid or ultra vires?

Shri Gagrat: The Supreme Court
had decided on the basis of the section
as it was enacted. The Supreme
Court was not a legislature to mellow
down the tone of the section. But
they have said—it is recorded in the
judgment—that extreme hardship is
being caused to the innocent section
of the public as the section stands.
Today I am before you to impress
upon you as Members of Parliament
that although the Supreme Court
may be helpless in striking down a




section enacted to achieve the object
of checking smuggling as a whole,
you can enact the section in such a
way as to prevent hardship on the in-
nocent section of the public,

Shri S. S. More: Will you please
give us a draft so that the evil can
be checked? You will appreciate
that there is a lot of smuggling going
on..

Shri Gagrat: I admit that.

Shri S. 8. More: ....and it has to
be checked. If it is to be checked,
how are the customs officers going to
prove that a particular piece of gold
is smuggled or not?

Shri Gagrat: If you will bear with
me, I will only indicate the seven
basic facts which are important to
give the background.

Chairman: Those facts need not be
repeated. There is no use going over
the same points. Let us come to the
features of the Bill and suggest what
remedies you have in view.

Shri 8. S. More: The problem ihat
we are faced with is to fight effective-
ly the evil of smuggling which is
growing and not diminishing. How
can the Government machinery fight
this evil which is increasing? That
Is the only question. Could you sug-
gest any practical remedy for this?
If you could, we shall be thankful to
you. What is the use of enumerat-
ing the seven or thirteen facts?

Shri Gagrat: Because they are
essential to understand the amend-
ments which we propose to suggest.
But if you so desire, I will not go into
them. '

Shri Ramanathan Chettiar: Is that

Supreme Court decision in Sonavala’s
case? '

Shri Gagrat: It is in the case of
Nathella Sampathu Chetty from Mad-
ras.

Chairman: You may take up the
particular clauses because all these
points that you are mentioning have
been stressed before. You yourself
had come here earliep
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Shri Gagrat: I did not come in cop~
nection with gold matters.

Chairman: It may not be so; but you
also admit that there is a lot of smug- =
gling and these provisions are sup-
posed to prevent smuggling, e

Shri Gagrat: Our object in indicat-

ing the facts was that it would indi~

cate to you the harshness of the pro-

posed provisions and the Members will
be in a position to appreciate why we
are making the comments and sugges-
tions.

not be done, I shall not do that.

Shri B, R. Bhagat: Hardship to
whom—the trade or the smugglers?

Shri Gagrat: Hardship to the trade '
and to the citizen who purchases gold.

Shri Ramanathan Chettiar: Could ..

you give us your own views about the
percentage of smuggling that is de~
tected so that we could have some
idea of what the undetected portion -
is?

Shri Gagrat: Unfortunately, we are-
not possessed of information about—
the smuggling activities which are -
going on, but we are not contesting =
the fact that there is smuggling going -
on., It effects the trade also and
provisions for checking it are neces- -
sary. We are not suggesting that.
the provisions should be done away
with, We are only suggesting that..
the provisions should be enacted to.-
safeguard the trade at the same time, -

Shri Ramanmathan Chettiar: How .
would the trade react if Government
introdueed a scheme of licensing gold ..
dealer3 and gold manufacturers?

Shri Gagrat: We have no tangible:

scheme of that nature. But if there.
is any possible scheme by which we
are not put to any harassment and the-.
interests of the trade are protected.
and at the same time the objective of
the Government is achieved, we will

certainly like to consider any such .

scheme,

But If you feel that that need - z
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Chairman: You have no objection?

Shri Gagrat: No,
objection.

we have no

Then, Sir, clause 123 must have
been repeatedly placed before you....

Shri Shankaraiya: Will you give
some definition or some such thing for
consideration, the seven points you
were mentioning?

Shri Gagrat: I was trying to give
the seven points, but the Chairman
directed me to go to the sections.

Shri Chettiar: Sir, let him go briefly
to those seven points.

Chairman: Yes, just mention the

heads.

Shri Gagrat: Sir, I will mention
only the heads and not elaborate upon
them.

The first admitted fact is that in
India there is a large amount of
validly imported gold.

The second head is that in India,
as the government records show, there
is also indigenous gold which is avail-
able. Apd, connected with that is the
point that our refineries in India re-
fine gold up to a fineness of 99:80.
So, there is also indigenous gold and
refined gold.

Shri Abrol: Is this done in the gov-
ernment mint or in the ordinary
refineries?

Shri Gagrat: By Wali Mohammed
Ghulam Hussain Sonawala & Co.. and
by the National Refineries.

Shri Abrol: They can both refinc up
to a fineness of 99-80?

Shri Gagrat: Yes, it has been done

regularly. I can get the audited
records and send the same to the
Committee.

The third admitted fact is that
when a man in the trade or a citizen
purchases gold he can only verify two
things, and nothing more. In the
first place he can verify the fineness

173

of the gold and, secondly, by physi-
cal observation he can see whether
the gold has any foreign marks. I
the gold is of a fineness of 9980 and
upwards you can say that he should
have noticed that such a gold is
foreign gold; if the gold has foreign
marks yoéu can say that he sheuld
have noticed it. Apart from - these
two things it is not possible to verify
anything while purchasing gold.

We have brought samples to show
how these five types of gold are sold
in the bazar. And it any Member can
indicate any method by which there
can be reason to believe that anything
is wrong or is smuggled, we will wel-
come that suggestion. In our trade
we have failed so far to find any
method of doing so while purchasmg
these five types of gold.

Broadly, five types of gold are sold
in India. If there is any indircation
by which any honest dealer can verify
whether it is smuggled. gold or not, if
there is any such indication then cer-
tainly you can put the burden on us.
1 will show you how it is sold. (Wit~
ness exrhibited several bars of gold
before the Committee). The first usual
method is the selling of ornaments.:

Chairman: All these points have
been urged. There is nothing new
that you are saying.

Shri Gagrat: The difficulty 1s, how
there can be any suspicion .hat it is
smuggled,- by merely looking at. the
gold. i

Chairman: Once it goes into the
crucible and is melted, it is mixed up.

Shri Gagrat: We are at the'stage*of
purchasing. Can I have any idea that ~
what I am purchasing -is smuggled
gold? If there is any _suggeahon
given to us by which "the trade can
find this out while purchasing, we
would welcome that suggestion.

The fourth admittgd fact is that in
our gold business, which has been
going on for decades, we have been
melting and refining the gold. It is
an accepted fact and it is not a festure



of the restrictions imposed. Melting,
assaying and refining of gold, these
three things have been accepted facts
before any restrictions were impossed.

The fifth admitted fact is that this
gold which we purchase is deposited
with the banks as security to raise
money.

The sixth one is that we have to
transport this gold to the refinery in
packages. Either the storing or the
transport has to be done in packages;
we cannot make a package o¢f each
gold.

The last point is that in our trade
there are commission agents whose
business is to buy and sell gold on
commission. They receive the
against a price and are reimbursed
afterwards; wvice-versa they also sell
gold. That is how the gold business
is done,

I will now point out what are the
difficulties with which we are con-
fronted. Clause 123 merely uses the
word “gold”. It does not indicate
what gold is to be covered by the
section. Clause 123(2) says that
this section shall apply to zold &nd
manufactures of gold. This section
would therefore apply to indigenous
gold, to gold which is lawfully im-
ported; it also applies to goid that is
innocently purchased, innocent gold.
As the Supreme Court judgment has
observed, this section creates a hard-
ship to the public. The Legislature
has full power to remedy the evil.

QOur suggestions in this respect are
three-fold. The first suggestion is
that under sub-clause (2) the Legis~
lature should define the wnrd “gold™,
And the definition should be to in-
2lude in its scope only gold exceed-
ing a fineness of 99:80 and gold bear~
ing foreign marks.

Shri S. S. More: What about gold
of the other variety? You are refer-
ring to gold of a certain fineness.
What about the non-fine gold which
is being smuggled?

gold °

Shri Gagrat: Nobody will smuggle
gold below g fineness of 99.80, because -}
it is indigenously available. Smug- :
gling is always of the purest gold,
gold of a fineness from 99:93 down tn &
99:82. There is no incentive so far ag - *
gold below that fineness is concerned, -
If you make this kind of definit'on,
that would immediately put a dis-
tinction between forein gold and the
other gold.

Shri B. R. Bhagat: You have saig
that there are only two ways of veri-..
fying it, namely the marking and the -
degree of fineness. Is it not a fact
that very easily both these can be
tampered with? If we are liberal on
these two points, I think there ig no
way of checking smuggling at all.

Shri Gagrat: With all respcet to
you, Sir, I do not think there can be
any tampering.

Shri B. R. Bhagat: The markings
can be erased very easily, as well as &
the fineness can be altered

Shri Gagrat: Tampering would im--
ply that certain foreign gold is ille--:
gally imported, or smuggled.

Shri B. R. Bhagat: That can be done.

Shri Shankaraiya: Sir, the witness
has been asking us to define gold, so
as to prevent smuggling, by defining
it to be of a fineness of over 99:80 per
cent and, further, foreign gold by
putting the words “foreign gold” omn:.
it. There is already, as has been. ad-
mitted by him, Rs. 350 crores worth of:
foreign gold, either smuggled ors:
otherwise, in this country. There is.
smuggled gold also to a large extent:
How are you going to distinguish
that gold from the gold that is already.
imported and has a fineness of 39-80?

Shri Gagrat: You are perfectly right<. g%
in what you are pointing out. But the-swws-§
difficulty that arises is this. The logi~ i §
cal extent to which we should make ol
our representation is that even foreign
gold should be excluded from clause
123. But we do not want to go that =
length because a large amount
smuggling is going on. Therefore, Q.-
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that extent we are conceding our
rights. Since this legislation is going
to be there for years together, let
there be a definition of gold defined
by the fineness, whatever may have
happened in the past. You are per-
fectly right that logically ocur conten-
tion should be that in view of the
large volume of imported gold, foreign
gold should be excluded from clause
123. But we do not want to go to
that extent. As long as the trade is
protected, and we know once angd for
al] what the demarcating line is, we
would be satisfied.

are

Shri Shankaraiya: How you

going to distinguish it?

Shri Gagrat: The distinction is made
by a very simple process, with the
touchstone you can find out the fine~
ness. The fineness is ascertained
easily by the geld dealer.

Chairman: Is it not easy to vary
the fineness of the gold? That can be
done.

Shri Gagrat: A bullion dealer can-
not do it. It has got to be done at
the refinery. There must be a regular
refinery for that. purpose.

Chairman: There can be a lot of

refineries.

Shri Gagrat: Before gold of a higher
fineness is conrverted to gold of a lower
fineness, it has to go through a cer-
tain process, and that process cannot

be done by a bullion dealer at his
shop.

Chairman: It need not be at  the
shop; but there can be refineries al-
ways at the command of the
smugglers.

Shri Gagrat: If the suggestion is
that every citizen of India who deals
in gold has got a private refinery, then
we have nothing to say on that. But
we submit that there must be some
presumption in favour of citizens also.

Chairman: Any glodsmith can do

it.

Shri Gagrat: A goldsmith cannot
do it. It has got to be done in a fur-
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nace. It must be done in a crucible
by the process of refining.

Shri B. R. Bhagat: Is it difficult to
have it?

Shri Gagrat: Why is there pre-
sumption that every honest citizen
can keep an illicit refinery at the
back of his shop?

Shri B. R. Bhagat: The smuggling

‘of gold has reached such a very dan-

gerous proportion that the harshest
possible measures should be taken to:
deal with smuggling.

Shri Gagrat: That is why we are
at pains to point out that you may
demacrate the gold; you may demar-
cate between gold which is normally
coming in the shape of foreign gold
and golg locally available.

Chairman: An honest dealer need
not have any fears at all.. Clause 123
applies only to those cases where there
is a reasonable belief that they are
smuggled goods; and then the burden
of proving that they are not smuggled
goods is on the person from whom the
goods were seized. It is only in those
cases where the goods are seized in
circumstanees where. there is a reason-
able belief that they are smuggled,
that this presumption arises and the
onus ig on the other party; it is only
in those cases that this clause comes
into operation. So, why should you
have any fears? Suppose the gold is
concealed in a bag or concealed in 2
country-barge where it jg not expected
to be. Tt is only in such cases that
this clause will apply.

Shrij Gagrat: The difficulty with the
traders is this. What happens is that
we buy gold. That gold must have
been bought by six or seven persons
prior to us. also. If the Customs De-
partment has information or has the
reasonable belief that even the sixth
or seventh predecessor of mine had
smuggled that gold into India, then
thig clause provides that I must lose
the gold. That is what we are ob~
jecting to. If I had purchased it with
the knowledge that they were smug-
gled goods, then I had done some-
thing illegal and I should be punish-
ed . . .



Chairman: If there is a link of six
Or seven persons, ang there is at
least one man who is dishonest among
them, naturally, the others will have
to pay for it.

Shri Shankaraiya: When stolen pro-
perty is in the hands of even the tenth
man, that is liable to be confiscated.
Why not have a similar provision in
regard to foreign smuggleq gold?

Shri Gagrat: But, in the case of
stolen property, protection is given
to bona fide purchasers for value with-
out notice. Give me the same protec-

tion, and I shall not ask for anything
more.

Shri Abrol: What is the protection
which you want?

Shri Gagrat: If a person is a bona
fide purchaser for value without
notice of the alleged theft, then he
is protected.

Shri Abrol:
property? The
resorted.

But what about the
stolen  property is

Shri Gopalekrishniah: The property
is identified by the accused and the
complainant there. If the identifi-
cation is changed, there is no chance
of seizing it, and there is ny autho-
rity to seize it.

Shri Abrol: Is not the groperty
taken away? In the case of stolen
do not take deterrent measures, and
hands, if it is proved that the pro-
perty is stolen property, then it is
restored to the rightful owner,

Shri Gopalekrishniah: Only after
identification of it. But here you do
not have any identification. In the
case of the stolen property, the pro-
secution has to prove that it was
stolen and it was found from a parti-
cular place.

Shri Abrol: Here also, th: goods
wil] be seized only when there is
reasonable belief that they are smug-
gled goods, and not otherwise,

Shri Gopalekrishniah: But, here,
you put the onus on the otlier purty
on a reasonable belief, which is un-

170

fair. Simply because of your sus-
picion, you put the onus on the other
party, '

Shri Narendra Singh Mahida: Has

any member of -your association heep -

caught for smuggling?

Shri Gopalekrishniah: No, not

at
all; such a thing hag not happeneA.

Shri Gagrat:
case,

No, in not a single

Shri Ramanathan Chettiar: Smug.

gling has reached such dangerous
proportions that Government cannrot
be blind to it. Smuggling of gold is
going on every day. We would like
to know whether you have any con.-
crete suggestions to check this simug-
gling. You are saying that reason-
able belief that they are smuggled
goods ete, is not sufficient; but how
are we to put down this evil? If we
do not take deterrent measures, and
if we do not give deterrent punich-

ments, how can we put down this
evil? Have you any concrete
suggestions?
Shri Gagrat: I shall make the
suggestions.
Chairman: I think that we have

discussed them in detail already.

Shri Gagrat: It is. not correct that
we have no suggestions. I have got
some suggestions.

Chairman:

Shri Gagrat: My first suggestion is
that the word ‘gold’ should be defin-
ed. My suggestion is that defining
can be on the basis of the fineness of
the gold which we treat as smuggled
gold. T have suggested a fineness of
99.80 and above. It is for Govern-
ment to fix whatever fineness they
feel is necessary fo
genuine local gold from
smuggleq gold.

Shri Anand: Is it your intention
that there should be no prohibition
on the import of gold whose fineness

is less than what you have prescribed, -

Then, please mention *
them for the beuefit of the committee. -

differentiate-
foreign:
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namely 99:-80? If we define that
as gold, then anything which has
less fineness will not be ‘gold’ ac-
cording to you, and there will be no
prohibition,

Shri Gagrat: All that would hap-
pen is that in such cases clause 123
would not apply, and the presump-
tion will not be shifted.

Shri Anand: It is not very diffi-
cult to change the fineness abroad
and then start sending it here with
a little less fineness.

Shri Gagrat: If the purpose of the
Bill is to prevent smuggling at the
bort ur at the customs barriers, then
these clauses are not going to help
in that matter, These would ounly
affect the trade. 1 agree with you
that smuggling should be checkeq at
the customs barrier and at the ports.
But does this clause provide any way
of checking the activities of smug-
glers? It only affects the trade,

Shri B. R. Bhagat: What is your
object in defining the term ‘gold’?
We know normally what gold
is, If we define it, then anything
with less fineness can be freely im-
ported. I am surprised at the way
you are making a suggestion like
that with all your intelligence and
cleverness.

Shri Sazankaraiya: Is there any
concrete  suggestion - to prevent
smuggling? .

Shri Narendra Singh Mahida: Will
your association agree to have &
system of licensing for all the
refineries?

Shri Gagrat: Yes, certainly.

My secong suggestion is that as far
as this clause is concerned, bona
fide purchasers for value without
notice shoulg be excluded from the
purview of this clause, because this
clause affects only the traders and
not the smugglers,

My next point is about clause 118.

First of all, section 118 as drafted,
renders the confiscation of innocent.

1812 (B) LS—12 -
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goods. Secondly, it does not take into
consideration the knowledge of a per-
son who is the owner of innocent
goods. Thirdly, there-is no definition
of what a ‘package’ will mean. Thege
are, according to us, the shortcomings
of the clause ag drafted.

.If the clause remains gs it is. in
this form, it affects us adversely in
S0 far as we have ty store goods in
a package,
rate package for each piece; When we
store goods for transportation, on
the mere chance that one . article
therein is alleged to be smuggleq,
the whole package ig rendered liable
to confiscation. Therefore, it affects

us so far as storage and transporta-

tion of gold is concerned,

If this is so, we make three sug-

gestions. First, the term ‘package’
should be defined. Secondly. because
admittedly innocent goods -are 'con-
fiscated merely on the ground that
they have been found with other
goods, the bona fide or mala" fide
of the owner of such ]
goods should be proved before it is
confiscated. Without the bona fides
being gone into, confiscation should
not be there, Thirdly, if the depart-

ment can prove that smuggleq goods

were taken knowingly along with in-
nocent
confiscation.

Clause 120 . = w771%

This clause jsays that if gold has
changed its form or if gold is mix-~
ed up, then the changed:- gold or
mixeq gold is liable tg  confiscation.
We say that this :
hardship for the trade; As-far gsrwe

are concerned, we have to. deposit -

gold with bankers ang financiers- ta
raise loans. )

raise loans from any bank ‘or finaneier
in future-—this section is 3 new:ones—

if the section remains ag it is.. No -

bank will run the risk of advancing
money because there is a- risk that
the gold that it is receiving in- de-
posit may have a portion which is

We cannot have a sepa- -

innocent:

goods, then you may have

section: - creates:

It will be: difficult to




smuggled, even if it is very small
‘Therefore, this directly aftects our
~-porrowing transactions with Dbankers
“ngd financiers.

Secondly, there are three processes:
meiting, reamung and assaying, before
gold is changed into jewellery, At all
these stages, there is a constant risk
that if by chance 3 portion—even one
tola in 100 tolas—is found to be
smuggled gold, the entire is liable to be
confiscated. There is a proviso to
this section which says that if the
owner can prove that he had no
knowledge that it included any smug-
gled goods, that portion of the gold
may be returned.

The difficulty that arises, as the
clause is drafted, is this, As has been
made clear in a case in the Bombay
High Court, the accepteq fact 13 that
gold cannot be identified. The pro-
viso will not apply to transactions of
gold, unless it is made clear that the
pro-rata principle will be applied.

Shri Dehejia: Your point is that
if 1/7th is smuggled gold, it can be
taken the rest 6/7 being let off, I am
not expressing any opinion, but I
am saying that this i your point, .

Shri Gagrat: Yes.
|
Clause 121

Shri Gagrat: This is a new clause.
It gives power to confiscate the sale
proceeds, The sale proceeds will be
in Indian currency
ear-mark, Therefore, the app 'ehen-
sion is that this section gives powers
to the customs officer to com: and
remove whatever cash is lyiig on
the groundg that he suspects 1{hat it
represents sale proceeds of smuggled
goods.

70-
© 21 is

Therefore, our sugestion ig
fold. As far as application of
concerned, knowledge must be ‘he
test, and not reason tp believi ne-
cause vou are appropriating Indian
currency from a citizen and confis-
cating it. It is not an importable
commodity. The term ‘reason to
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which has no’

believe’
dispute.

will  ecreate doubt gand

Secondly, the term ‘sule
thereof’ should be clarifie
cate that the authority of the officer
1s limited only to taking away such
currency which he must at the time
of seizure indicate ag representing
the sale proceeds of
tlum of smuggleq goods.

DL Oceeds
d to indi-

As the section is worded,
prehended that it gives
powers {0 cause
paralysation of trade, which I think"
is not the object of the. section, Wes

very wide

want it to be made clear that therem* ;

should be a condition preceden
the exercise of the power’ of
The officer must indicate in '
what, according to him, repr
the sale proceeds of smugg],ed\ g?,o
and what according to him fr :
sale proceeds represents th
such gold. Without these:

tender_ed_ threugh- ﬁ’l
of India in Bemb:

to you 8 instarices whic;
taken out which- shows:
ment caused to the tra
such wide provisions,
been cases where - ini.
admittedly not of™”
has been seized '_

a certain quan- *

it is ap-. .

harassment and.
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only after going to court have the
parties got back the gold. What is
. the effect of the section? It is not
a question of being clever or intelli-
gént; it is a question of trying to seek
relief from the Lok Sabha on the basis
of the experience we have got since
1955. If you want, I <hall furnish
a tabular statement, We have select-
ed 8 instances tg show how this term
igold’ by itself without any definition
can cause a lot of harassment. The
nrsc case is that of a leading firm in

. id N2
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Bombay, Chandrakumar Amichand
and Co, 1546 tolas were seized i1
1959 and after protracted litigation
going to High Court, ramand to Col-
lector and adjudication, in 1962—
after four years—the gold was re-
leased. If the definition had said

that only gold upto a fineness of
99.80 and above is liable to confisca-
tion, this gold would not have been
touched. Ultimately, the department
‘was satisfied that the gold was indi-
genous.

Shri Dehejia: Is there any law in
other countries saying that gold with
fineness of less than 99.80 will not
be produced?

Shri Gagrat;: I am not in a position
to say. '

Chairman: You may give that list
to us.

'« Shri Gagrat: I would like to read
¢ - to you three or four caszs. In the
~case of Shantila] K. Gosalia, relating
-to Rajkot Cnllectorate, the customs
officers seizeq Indian currency of
Rs. 1,53,900 as also the‘ornaments of
the person’s wife and daughter,
weighing 343 tolas, in December,
1958 After protracted correspond-
ence, and threatening of proceedings,
in September, 1961 it has heen re-
leased, after three years. No memos
- randum was issued, there was no ad-
judication.

In the case of Valimahomed G.
" Sonawala & Co., 452 tolas of gold
¢ were seized in September, 1957,
and after protracted correspondence
and litigation it was released after
three years in 1960.
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Next is the case of Gokuldas
Mohanlal & Co., in which 22 tolas of
gold were seized in September, 1957
and releaseq after three years in
1960, ’

Then, in the case of Mohanlal
Bhagwandas Choksi, 133 tolas of
gold were seized in September, 1957
and were released after three years
in 1960.

There are two cases pending ad-
judication in Madras—the cases of
Sulaiman Sahib anq Devichand
Jeshtamal—in which gold hars with
the markings of the Government of
India Mint as also the Bombay Bul-
lion Association were seizeq and
have been lying there for two years.

So, what is the limit up to which
the trade can bear this? There is
also the case of Bherumal Shamandas
relating to Bombay Collectorate, in
which 225 tolas of gold of .92 fine-
ness were seized in September, 19586,
and were released in 1962, after six
years.

We have not come to challenge the
bona fides of the officers or to impute
male fides, but to show that if you
keep the term gold without a defini-

tion, without a criterion, executive
officers can seize any gold, even
from the residence of a citizen,
and release it after three years.
If that is the way of checking
smuggling, we have nothing
more to say, but we would

strongly impress upon you i{p indi-
cate to us what, gold we should not
deal in, so that we may not be put
to all this harassment of seizures
etc.,, ang release after three years.
We have come to represent our Ze-
nuine hardships, and express our
genuine apprehensions. Government
is  all-powerful, They can take
effective preventive measures at the
custom barriers.

Having disposed of the provisions
specifically applicable to gold, I will
now ‘come to some general clauses
and list our objections one by one.

Clauses 101 ang 102 give power to
search a person. If clause 101 is de-
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fined consistent with clause 123, we
have no objection, because clause 101
is made applicable tp smuggling ete,,
and it should not apply to the trade.
[f, however, these two clauses are
to be kept in their blanket form to
cover any gold of whatever fineness,
we would suggest that it should be
amended to make it mandatory for
an officer to produce the person to
be searched before a Customs Col-
lector or a magistrate. The produc-
tion must be at the earliest possible
time., The reasons for the search
should be recorded in writing, and
the search must be during mnormal
office hours, not any time in the night.

Clause 104 deals with powers to
arrest a person, Here also we have
the same objection, it must be after
production - before panchas.

Clause 105, search of premises.
This power to search premises now
incorporated in the new section pro-
vides for search being conducted at
any time of any documents etc. It
is not confined in scope to prohibit-
eq or dutiable goods. Therefore, the
application should be narrowed. and
the old section 172 should be retain-
ed in its original form.

Clauses 107 ang 108 give power to
record statements and compel a per-
son to produce documents ete. We
have no objection. This may be neces-
sary to give effect to the Act, but
our objection is to clause 139 by
which a presumption is sought to be
raised with regard to the truth of
the documents, with regard to signa-
ture, with regard to authenticity ete.
This is a complete violation of the
orovisions of the Evidence Act and
the Criminal Procedure Code. Fur-
ther. article 20 of the Constitution
gives protection to every person in a
prosecution not to be treated as a
witness against himself. Clause 139
totally ignores this ' article. This
should be deleted, and the machinery
of the Evidence Act, the Criminal
Procedure Code and the Constitution
should prevail,

Then I take up clauses 111, 112
and 125. Clause 111 deals with power
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to confiscate, clause 112 imposes a
persona] penalty and clause 125 deals
with imposition of a fine, We have no
quarrel with these clauses as such,
but these penmalties and provisions

are quasi-criminal in nature, The
Supr.eme Court has saig they _are
quasi-criminal in nature and that

the principles of Criminal jurisprud-
ence must apply, That is what they
have said in regard to the Customs
Act. If the <Customs Department
proves mens rea, then certainly they
can bpenalise the person. So, that
must be put in.

Clause 147 also raises undue pre-
sumption, With regard to the owner
of the goods, it says that if the agent
of an owner does a certain act, the
presumption is that the agent knew
it and connived in the act. If it is
limited to normal acts within his
functions as an agent, it is perfectly
valid. It should be made clear that
it is limited to acts within the scope
of the agent’s authority, It cannot ex-
tend to any act done by the agent,
and make the owner criminally liable.

Clauses 128 ang 129 deal with ap-
peals to the Central Board of Reve-
nue. Our objection is that the Cen-
tral Board hears appeals a3 an ap-
pellate body, and an appellate bhody
normally is not given the power to

enhance the penalty, to go into the

matter de novo, Tt should not be like
a fresh ‘adjudication. Also, the condi-
tion precedent that one must deposit
the penalty imposed before going in
appeal is a thing to which we object.
After all. this is going to be a self-
contained Act. Supposing a Collector
imposes a penalty of Rs. 2 lakh upon
me. I cannot.exercise my right of
appeal unless I deposit it.

There is the proviso which
says that if the appellate au-
thority is satisfled, it may dispens®

with such deposit. In exceptin{la1
cases, the Central Board 'may walve
the deposit of the penalty. But WE
know that in severa] cases they do
not waive. We submit that at least
in the gamut of the procedure. it must
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pe said that the right of going to the
court of appeal, . should not be condi-
tioned with the deposit of the penalty.
As a matter of fact, the right to go
in appeal should be as a matter of
course. The right should not be fet-
tered by a condition or should not be
subject to any exemption being grant-
ed. b,

Chairman: The appellate authority
is given the power to waive.

Shri Gagrat: The Central Board is
the appellate authority which decides
the matter. I cannot move the Cen-
tral] Boardg unless I pay the penally
imposed on me. The appellate autho-
rity decides whether I am right, or
whether the Clollector is right. But,
pefore I have got the right to go to
the Centra] Board, in appeal against

1  that order of the Collector, which is

passed wrongly according to me, or
where it is most excessive or arbit-
rary, I have to deposit the penalty that
has been imposed. I have to pay the
full amount. There are a large num-
ber of cases in which the penalties have
been remitted in full. Supposing a
penalty of a lakh of rupees has been
imposed on me by the Collector, I
have to pay it first before I go on
appeal. I will become an insolvent.
It is true that the Board can waive
it in full or part; but it is in its dis-
cretion. Thig first right of appeal is

confronted with the condition prece- .

dent, that I must pay the amount of
the penalty. There have been several
caseg in which, on appeal, we have
seen that the appellate authority has
cancelled the fine. In such cases,
while the person ultimately gets back
the amount, why should he be ask-
ed to deposit the penalty?

Chairman: The proviso is there. In
cases of great hardship, the appellate
authority can waive the deposit.

Shri Gagrat: I agree; but is it at all
necessary that before the right of ap-
pea] is exercised, there should be this

- condition?

That is the only submission that
temains. '

Shrj Narendrasingh Mahida: I un-
derstand there is a dharam kanta in
the Bullion market whereby you
satisfy yourself that the gold is 90 per
cent or 92 cent and so on. Would you, -
in some such way, suggest any machi-
nery either of the Association or of
Government, whereby, when you pur-
chase gold, you  can say whether
that is smuggled gold or genuine
gold? '

Shri Gopalekrishniah: Unless Gov-
ernment defines what is smuggled and
what is genuine gold how can anybody
know that? . '

Chairman; ink that has been
sufficiently made

clear in the Bill

Thank you, all -
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SAri Ramanathan Chettiar:
gentleman

could not understand. But what

The
spoke in Hindi which I

I
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.be some traders

wanted to convey ig this. Would tH
help the Government to detect w
is the smuggler? Will they at le
give this assurance that they wily eﬁ
move the smugglers from the bullion +
market? Will they help ug to
extent?

Shri Gopalekrishniah: While puy
chasing gold in the ordinary co;rsewf-
of busmess we come across so many-

an innocent person Or an ordmary
trader to identify some foreign gold-
Unless he identifies,
a position to find out which is genuin
and which is smuggled.

Shri A. V. Raghavan: In a single-
transaction how much of gold dq you -
purchase? What is the maximum
amount? Hiaghhs

Shri Gopalekrishniah: It may eit'tend-
from one tola or 12 grammes to 1,000, &
tolas or 12,000 grammes.

Shri A. V. Raghavan: You purch L
from persons known to you?

Shri_ Gopalekriginiah: 'I‘ra.
mofussil come to Rombay,, fc
Mostly we:.huy. from known
I.n small . scale purqhases
minimum 10 grammes to..
people from all walks of" ,11
us for selling. It is not poss
a trader to challenge the genuin”ene
of their possessions. It is not: proper.
for us to ask them where from the,r
got their gold. LT

Shri A. V. Raghavan: Smugglers
usually sell in large quantities. , Pl

Shri Gopalekrishniah: Practically, -
the smugglers are a set of foreigners
who form themselveg into a gang. They
bring gold into the country through
interested persons who are helping;
but not the regular traders. There may
who may also te
assisting’ them in this. We are not
denying that. But, the provision
which you are incorporating in this.
Bil] does not help wus in actually
checking smuggling which is done by
foreigners who take away big slices of
the profits from the country.



Chairman: But, when the interesied
persons bring the gold into the market
for sale, they must come to some ot
you. It is up to you to hand them
over to the police.

Shri Gopalekrishniah: Indirectly it
comes into the market.

Chairman: You will know who s
the smuggler and whg is not.

Shri Gopalekrishniah: Thase
are involved in that may know, but
not all people. In the couatry, in
every city, you have got some 200 to
300 merchants and dealers. How can
all of them know?

who

Chairman: We just now heard that
their number ig increasing; the num-
ber of shops is increasing.

Shri Gopalekrishniah: For livelihood
everybody is trying to have some
business; you cannot restrict it. Every
person has to take to some kind of
business for his livelihood. We are in
this line for decades and for genera-
tions. This jewellery business has
been going on for decades. When we
are in that line, it is not possible to
leave that trade suddenly when you
have put restrictions. There are no:
only the traders; but there are other
workers who are in allied traders,
maintaining themselves through other
lines like manufacturing jewels etc.

Chairman: Yes;
all your evidence.

we will consider

Shri Hari Vishnu Kamath: These
are days when codes of conduct aad
discipline are very much in the air,
and on terra firma as well. Have
you ever given serious thought to the
formulation of a very strict code of
conduct for the trade and enforcing it
alsp very strictly? Has your associa-
tion ever considered this matter?

Shri Gopalekrishniah: So long as
genuine traders are there, we assist
them in every respect for honest tran-

saction. We are not there to sympa-
thise with or help dishonest people.
We are not concerned with the people
who are dishonest. We shal] help the
Government if it takes stringent mea-
sures against dishonest people.

Shri Ramanathan Chettiar: What
Shri’ Kamath asked was different.
Have you considered the question of
evolving g code of conduct for your
association? What steps do you intend
taking to enforce them among your
Members?

Shri Gopalekrishniah: Generally, we
do not have connections with them.
If one of our traders is involved 1
smuggling, if he is caught doing such
things, we generally do not co-ope-
rate with him.

Shri R. V. Reddiar: What will be
the percentage of goods seized or de-
tected to the total of smuggled gold?

Shri Gopalekrisiiniah:
vent may be detected.

Shri R, V. Reddiar: A lot of smug-
gled gold, you grant, could not be
detected under the provisions of the
existing Act, even. But you want that
these provisions should be liberalised?

5—10 per

Shri Gopalekrishniah: The authori.
ties know there is large scale smug-
gling. But it is not that al] traders
are smuggling. There are honest
traders in the country.

Shri R. V. Reddiar: Do you not
agree that the provisions should be
tighteneq to prevent smuggling?

Shri Gopalekrishniah: Yes. But my
point is this. There are several in-

stance of harassment of innocent
traders.

Chairman: These provisions are
never meant for honest traders and
they need not fear. Thank you.

(The witnesses then withdrew).

(The Committee then adjourned).
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