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I  Bharat Chamber of Commerce, Calcutta . . . 30-7-1963
Spokesman

1. Shri L. R. Das Gupta

2. Shri D.P. Kajaria
3. ShriR.L. Maheshwari

II ThsPracio s Stone Importers’ and Exporters® Asscoiation,
Bombay . s . 5 . . . 39-7-1362

Spokesmen :

1. Shri Jeiysukhlal D. Zavert

2. Shri Kirtilal K, Doshi
3. Shri Pravin M. Nanavati

4. Shri IR Gagrat
II!  ‘The Indian Merchaats’ Chamber, Bombay ' 3191962
Spokesmen ¢
1. Shri Pravinchandra V. Gandhi
2, Shri Ambalal Rilachand a

3. Shri C. L. Gheevala
4. ShriD, S, Pendurkag
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2, Shri Sultan Singh Backliwal
3. Shei Jawaharlal |
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Bombay. . . : g .

Spokesmen ©

. 1. Shri K. D. Pathak
% 2. Shri M. T. Bandivizkar

IX The All Intia Maauficturrs’ Organization, Bombay

Spokesmen .
I. Shri Prabhu V. Mehta
2. Shri Hans Raj Gupta
3, Shri D. M. Desal -
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1. Shri Chandutal Kasturchand
2. Shri Mangulal Trikamlal

3, Shri Amratlal Sonawala

4. Shri Ciimantal "C. Shah

5. ShriP. Gopilakrishaizh

6. Shri Jayendra Mehta .
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1. Shri V. Pandurangiah
2, Shri Harendra Mehta
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XII The Bombay Diamondi Merchants’ Association, Bombay. t 1-8-1962

Spokesmen

1. Shri Chanirskant B, Jhaveri
2. Shri Ramniklal B, Jhaveri
3. Shari M:hendra G. Mehta -

KIII Andhea Pradesh Gold, Silver, Jewellery and  Diamonds

Merchants’ Association, Rojahmundry . . . 11-8-1662

Spokesmen :
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1. Shri Sampat Kumar Bang

2. Shri Kovilmiadi Venkataswarao
3. Shri V. L.N. Va2akautaramayya
4. Shri Nimmala Sambasiva Rao

XIV Trizay Saroff and Jawazllers A-;;a:iition, Ticuchirapalli . ‘11-8-1952
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Spokasmen 3
1. Shri Rajamannar
2, Shri R, Malxva R
3. Shri P. Rameswuni
4 Sct M. Veeniai Nhila
5. Sirri K. P. Lakshnina Padayachi

EXV  The I11iwn National St2amship Owasrs’ Association, | |
Bombay '

11-8-1962

Spokesman :

Siri K. K, Kathawala

XVI B:ainl Yueiad 2iunh: ol Sranzez:aal Ialascry, Cal-

cutta . . : . : . 1-9-19632

Spolkesmen 3

1. Shri D, N. Mikzrjee
2. Shri A. N, Diing

3. SariB. C. S2a

4. Sari A. R, Dacta Guapta

XVII Suci D. N, Mazerjzz, Raticzd Sollzztor of Central Bxeise!
aal S1s0o.n3 2ad Alvasaez, Calcutta High Court, Cal -
cura . : . . & . . I-9-1962

XVIII The Bombay Gznuine Pearl Dealers Association, Bom-
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Spokesman : ;

Shri Jawahar M. Jhaveri
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XIX ThePearls Importers and Exporters Association, Bombay 1-9-1962 164
Spokesman 3 |
Shri Pravin M. Nanavat
XX The Leading Bullion Merchants, Dcalers and Cemmissicn
Agents of Bombay 3 . . . . 1-9-1962 170

Spokesmen

1. ShriValimshammed Gulamhusain
2. Shri Amichand Valamji

3. Shri Kantilal Chunilal

4. Shri Dolatram Bherumal

S. Shri P. Gopalakeishniah

6. Shri Kapurchand Chimanlal
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SELECT COMMITTEE ON THE CUSTOMS BILL, 1962

¢ Mmums oF EVIDENCE GIVEN BEFORE THE SELECT COMMITTEE oN THE CusTOMS BILL,
1962

Monday, the 30th July, 1962, at 14.00 hours.

PRESENT

- Shri S. V. Krishnamoorthy Rao--Chairman. o A
MEMBERS

15. Shri R, R. Morarka.

16. Shri Shankarrao Shantaram
More,

17. Shrimati Savitri Nigam.

Shri Ramchandra Vithal Bade.
Shri G. Basu,
Shri Tridib Kumar Chaudhuri,

8 o

-’

5. Shri R, Ramanathan Chettiar. _
Pk o S G o
" 7. Shri Morarji Desai, ’
8. Shri B. D. Deshmukh, 20. Shri A, V. Raghavan.
9. Shri J, N. Hazarika. 21. Shri Shivram Rango Rane,
. Shri Prabhu Dayal Himatsingka. 22. Shri R V. Reddiar.

' Shrf Harj Vlshfm Kamaiih. 23, Shri M, Shankaraiya,
. 12, Shri Narendrasingh Mahida, , )

. 13, Shri Bakar Ali Mirza, : 4. Dr. L. M, Singhvi,
i 25, Shri Sumat Prasad.

DRAFTSMEN

e REPRESENTATIVES OF THE MINISTRIES AND OTHER OFFICERS
1. Shri V. T. Deheijia, Secretary, Department of Revenue, Ministry of Finance.

£9. Shri D. P. Anand, Member, Central Bom'd of Revenue and  ex-officio Joint
Secretary, Ministry of Finance, )

i 3 Shri M. G. Abrol, Officer on Special Duty, Minisiry of Finance,
i SECRETARIAT
Shri A, L. Rai—Deputy Secretary.
WITNESSES EXAMINED !
2 1. BHARAT CHAMEER OF COMMERCE, CALCUTTA
" 1. Shri L, R, Das Gupta. 3. Shri R. L, Maheshwari,
2. Shri D. P, Kajaria,
- IL THE PRECIOUS STONE, IMPORTERS’ AND EXPORTERS’ ASSOCIATION, BOMBAY
e 1. Shri Jaiysukhlal D, Zaveri, 3. Shri Pravin M, Nanavati, !
ﬂ:;‘-’ 2. Shri Kirtila] K. Doshi. 4. Shri J. R. Gagrat.
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I. BuAraT CHAMBER OF COMMERCE,
=~ - CALCUITA

" Spokesmen
1. Shri L, R, Das Gupta.

2, Shri D. P. Kajaria,
3. Shri R. L. Maheshwari,

(Witnesses were called in and they
took their seats).

Chairman: Your evidence is to be
published. Your memorandum has
been distributed to the members and
they have all read it. If you have
anything more to add, you may do so
now.

Shri Das Gupta; We can just try
to invite your kind attention to some
of the more important points in the
note that we have already submitted.
Shall we go clause by clause and fake
up the more important clauses from the
memorandum that we have submitted
where we have expressed our views?

Shri Morarji Desai: But please do °

not repeat many things that you have
stated there.

Shri Das Gupta: Now, take page 5
of our memorandum. Among the
definitions, we have something to say
about “market price” and “smuggling”.
Regarding “market price”, we want
that the word “cash” should be added.
. We want that it should be “cash whole-
sale price” and not only “wholesale
price”, '

Shri Morarji Desai;: What is the
meaning of “cash wholesale price”?

Shri Das Gupta: Many people sell
with varying credit periods. Instead
of showing it separately, they include
it within the wholesale price.

Shri Morarji Desai: That cannot
be helped. It is a well-known term
and I do not think it requires any
change.

Sh.ri Das Gupta: If you see the
previoug Act you will find that the
word “cash” is useq there. For com-
puting the wholesale price index the

Ministry of Economic Affairs collect
data on the basis of cash wholesale
prices. Otherwise, Sir, there is always
difference in the same market in the
wholesale prices according o the cre-
dit period that is given.

Shri Morarji Desai: Even in cash '
prices there will be difference, :

Shri Das Gupta: There is a ruling
cash price on any one day, but not in
the wholesale price which includes al-
ways the credit period that is allowed.
That is one submission for your consi-
deration.

Secondly, the “market price” may be
the “marlket price” in India. We want
that it should be the “market price at
the place of clearance” hecause the
market price will be varying at any
one time in Bombay and in Calcutta.

Shl:i Ramanathan Chettiar: The
market price varies from port to port.-
1 da not know what our friend wants.

Shri Morarji Desai: He wants that
it should be the “market price at the

place of clearance”. Supposing the -

clearance is at Madras, he wants that
it should be the Madras market price
and not the Calcuita market price.

It is possible that for some articles
there is no market price at that port.
In such cases the market price else-
where hag to be taken. You should

leave it to commonsense., If there is

injustice, appeal is always there.
Everything cannot be fixed by provi-
sions in the law so that there is no
scope for any doubt whatsoever. From
your side you can always find loop-
holes. I do not want to give you more
loopholes. .

Shri Das Gupta: I haye nothing to
add then. .

About “smuggling” we fee] that the
definition itself has been made co-ex-
tensive with “confiscation” mentioned
in clause 111. Clause 111 provides
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}ng breach of any condition on any im-
i port licence. There are many clauses
'.'“ﬂt gwen in clause 111 under which goods
iamay be confiscated. In the definition
% of the worq “smuggling” it has been
= q said that any commodity which is lia-
: ;m;'ble to be confiscated under clause 111
“is a smuggled commodity. If that be
the case, on any import licence if there
3 any excess jn valyation it will be
“treated as smuggled commodity and
the provisions suggested in respect of

= Shn MorarJi Desai: Any additional
ﬁgoods that come in are smuggled goods.

: If you = examine
, c‘lause 111, you w111 find that there are
B many grounds on which goods can
fE <be confiscated. In sub-clause (o) for
gl example it is sald that if certain licen-

~"J Shri Morarji Desai: It means the
.-'ﬁme thing. When the condition is not

__"e that the raw material lmported
ﬁho*uld be used in a particular manner.

aShn Morarji Desai: If it is used in
Sw=8nly other manner, it will become
: ,uggled goods for that purpose.
Otherwme, how else are you to treat

. rts and smuggled goods, Our idea of
dgemSmuggled goods’ is that ‘smuggled
=5 “§0_0ds’ are those that do not pass
{.__rough customs,
t:u;z: - Shri Morarji Desai: No, no. Any-
= thin
JEEimg which comes before the customs
bt which is not authorised is also
uz:@?;muEgled goods. People smuggle in
; l.:'x;ﬁt'ﬁll'lous ways. Goods which are brought
Jrediore  the customs under different
% tleScrlptxons also become smuggled
Il‘r’ag’m

goods when they are found out. Other.
wise, it will be very easy for people
to smuggle.

Shri Das Gui)ta: Now, under the
provisions of this Bill, such goods also
become confiscated.

Shri Morarji Desai: I think they
should be. The law must be so strin-
gent that it becomes unprofitable for
people to indulge in smuggling,

Shri Das Gupta: It should be very
stringent. But we feel that it will
make it impossible for the third party
to clear manufactured goods.

Shri Morarji Desai:

) That is a very
far-fetched argument.

Shri Das Gupta: Then those goods
which are confiscated are auctioned by
customs authorities,

Shri Morarji Desai: When we are
auctioning such goods, there will be a
label put on them. So, under that pre-
text, nobody would be able to sell
them,

Shri Dehejia: Then they cease to be
smuggled goods and their character
will change. Suppose one brought
them without licence and subsequently
obtained a licence. Then they will
cease to be smuggled goods,

Shri Das Gupta; We agree that
there is a process by which originally
unauthorised or smuggled goods can
become authorised goods under ceriain
process of law. If the definition of
“smuggled goods” remains, the goods
which are confiscateg under seclion
111 . . .

Shri Morarji Desai: They are not
confiscated. Once they are sold after
confiscation, they are not smuggled.

Shri Das Gupta:
from the definition?

Will it follow

Shri Morarji Desai: Yes, it will fol-
low. A certificate will be given to
them. -

Shri Morarka: Is it not a fact that
the definition that they are suggesting
is much wider than the definition



contained in the Bill? According to
them, any goods which do not pass
through the customs should be treated
as smuggled goods. In that case, over
and above those qualifications which
are mentioned in clauses 111 and 113,
those goods which do not pass through
the customs barrier should also be
treated ag smuggled goods.

Shri Morarji Desai: How doeg that
save that contingency? After confis-
cation and sale they will become the
same thing. So, their alternative does
not save the other category. When
they do not pass through the customs,
they are confiscated, Is it not? After
that, they will be sold by auction.
Then what happens? So, theirs also is
not a better suggestion,

Shri Das Gupta: There may be a
genuine case of difficulty in en-
forcement.

Shri Morarji Desai: In the name of
a genuine case, I cannot allow con-
trabangd to get in.

. Clause 13

Shri Das Gupta: Coming to clause
13, page 9 of our memorandum, we feel
that there should not be a duty liabi-
lity on pilferred goods,

Shri Morarji Desai: You have been
paying it so far?

Shri Das Gupta: This has been our
complaint before the Badhwar Com-
mittee also that that portion of the
goods which have been pilierred
should not be taxed; that is to say, the
tax liability for that portion of = the
goods should not remain on us. The
duty should be realisable from the
party in whose custody the goods were
at the time of pilferage. If the pil-
ferage has taken place at the Port
Commissioners, the Port Commissioners
should be held responsible for the
duty. If the pilferage has taken place
from a bonded warehouse, the bonded
warehouse should be held responsible
for the duty. Now the importer who
has not got the goods iz held liable to
pay duty on goods not obtained where-
as the authorities who were in custody

i

|
of the goods at the time of pilferagei
are not being touched. 'That is” why
we say that it can be realisable from
the party in the first ingstance but it .
should be refundable on its realisation
from that party in whose custody the
goods were at the time of pilferage.

Shri Morarji Desai: The Port Trust
have made it very clear that they are
not responsible for it. Even if jt is?
necessary, it is the Port Trust Act that:
has to be .amended. I cannot amend:
this 1aw for that sake.

Shri Das Gupta: The main difficulty -
arises because under the Port Trust
Act the liability of the Port Commiss ;
sioners ceases three days after the
landing of any part of the consignment. :
Now our customs procedures and rules
are such that in the majority of cases 3
clearance and assessment take more:y
than three days. Therefore, if any pil-
ferage takes place in the meanwhile; 3
the Port Commissioners always take:
the plea that their liability ceased'3
three days after the date of landing.3
At the same time, we cannot get the
documents and clear the goods within
three days. It is impossible. There-§J
fore, our contention is that the liabi- 3
lity should be of the custodian at the
time of the pilferage and not of the
party who has already lost the goods.-ij

Shri Ramanathan Chettiar: Now we3
are concerned only with the Sea Cus-
toms Act, whereag the implementation i
of the suggestion of our friends mean i
the amendment of the Port Trusts Act
So, I do not think we can deal with it 3
just at present. . :

them insured. When they are pilfer 3
red, you have to pay the price to the
party from whom you have purchased
them. You also pay the freight. 50633
why not pay the duty also? Also, you i
can insure them against pilferage. '

Shri Das Gupta; For insurance®i
claims al] sorts of hurdles are thert:yl
The insurance companies also tak®j
advantage of the position as existin®




; ‘* the customs law and the port
riaw.  So, we feel that our suggestion is

¥ wthe ogly solution.

165 ghri Hari Vishnu Kamath: Clause
&g of the Bill is a new provision,
% ccording to the list supplied to us.
‘And I think the suggestion made by
¢he witness is a reasonable one.

! Shri Morarji Desai: That will be
#oonsidered when we consider the

“amendments.

i

a1

Kamath: You

5 be amended.

: Shri Morarji Desai; Let us consider
“Eisit when we consider the various
$5 clauses for amendment.

= Chairman: Yes, we will take it up

e

% clause. What is the next point?
Clause 14

i Shri Das Gupta: This relates to
:valuation. The most important point
that we wanted to stress in gur memo-
irandum is the basis of valuation of
goods in the Bill. About the basis
of valuation we do not propose tn take

fonly here but at international levels
. Our experience hag convinced
us that any other formula except the

griczaichange payment is bound to lead to
-' difficulties. Our submission is that by
5:'0hanging the words to ‘normal price’
foiithe main cause for our difficulty has
.remained, in that whenever any trans-

1

_{to refer to any extraneous factor for
_:ﬁ?duction of the value, the germ for

difference of opinion and controversy
B }f-”.l"emains. Therefore we have suggested
i tvalue evidenced by foreign exchange
imrobayment’, Nowadays there are the
§. loreign exchange control and other
Fefizlaws to regulate the foreign exchange
. part, So, the value shouid be the
ey actual invoice value that is there in
7;;,,.2118 Particular transaction evidenced by

the foreign exchange payment at the
Dort of importation.

¥ fater when we take the Bill clause by

Another addition that we have made
is regarding forward contracts. Deli-
very price at the time of importation
has been brought into the definition.
I# there are forward contracts enter-
ed, say, three or more months ago at
a particular price between two inde-
pendent merchants and the goods
arrive now, the trouble arises if the
current price is made the basis. So,
we have suggested this definition here.
In fact, we have suggested the inclu-
sion of the definition in the definitions
clause itself by referring specifically to
the basis of quotation. The quotation
basis may be either c.if. or c. & 1, for
imports and f.o.b. for exports. There-
fore, we have suggested that in the
definition c.i.f, ¢. & f. and f.0.b. should
be brought in; otherwise, ‘normal price’
will remain a matter of judgment or
information of the assessing officer. So,
to our understanding, the present diffi-
culty on the landed cost basis will con-
tinue even with the changed definition.

Shri Morarji Desai: All that you say
does not take account of the fact that
there is a lot of under-invoicing done
by many people. How am I to get:
over it?.

_ Shri Das Gupta: We would say that
under-invoicing will be a matter of
opinion.

Shri Morarji Desai: It is not a mati-
ter of opinion. I am positive about it.
It is only my misfortune that I am not
able to find out where it is done. 1
am therefore thinking of providing
some monstrous punishment for this;
otherwise, this will not be checked.

Shri Das Gupta: We would only
suggest that if with all your resources
you have not been able to find out the
data . . .

Shri Morarji Desai: Government
can find more resources, We bhecome
wiser every day, but,you become
cleverer,

Shri Ramanathan Chettiar: We would
iike to know what the remedy is to
overcome this,



Shri Das Gupta: We have thought
over this under-invoicing, over-in-
voicing and forward contracts. Our
suggestion is that forwarq contracts
can he registered at the time of enter-
ing into them and the contracted price
should be accepted when the goods are
imported or exported.

Shri Morarji Desai: Ves; that is
what you should do. When you enter
into forward contracts, register them
with the customs and' the customs
should have the right to tell you at
that i{ime that it is a false contract
and will not be valid.

Shri Das Gupta: We are agreeable

to that. 1

Shri Morarji Desai: That is what
we want you to do. That will save all
these things. Then we will agree,

Shri Das Gupta: Forward contracts
may be registered. But in the case of
ready contracts, the valuation problem
will remain.

Shri Morarji Desai: To ready cone-
tracts we will apply our own common-
sense.

Shri Das Gupta: If you or the CBR
Members apply, it is one thing; but
there are a few hundred officers who
are applying it and we are subject to
hundred and one such officers, There
is hardly any price collection. There is
no guidance. There is no basis of pub-
lished prices on which the citizen and
the assessing officer can rely that that
is the correct price, It is g matter of
judgment of the particular officer and
there are hundreds of officers, Some
officer may be assessing the same
goods in the same port on different
values within three months; even on

the same day on different values by
different officers.

Shri Morarji Desai: Because values
also differ on the same day.

_ Shri Dehejig: Can you quote any
anstan-ce of different value on the same
ay?

Shri Das Gupta: You will remember
that. when the Italian art silk yarn was
coming, their agents were allowing

"

different discounts to different parties |

and the Bombay Port started allowing
a certain amount of discount an3 the
Calcutta Port a different zmount.

Shri Morarji Desai: At different
ports it may be different. But you
said that the same officer was doing
it on the same day. I should like to
have two instances of that.

Shri Das Gupta: If you permit us,
from old records we can show that,
These differences are bound to e
there, Our submission is that none is
less risky. Even now the collusion

question can go on even between the

officers and the staff, Bong fide sec-
tions of the trade at least dg not know
that they are all practising over-ine
voicing and under-invoicing. So, our
submission is: Please do not cast re-
flection on the entire trade.

Shri Morarji Desai:
it.

T am not doing

Shri, Das Gupta:
valuation be done?

Then, how will

Shri Morarji Desai: Those who are
honest wilt not find any difficulty.

Shri Das Gupta: How wil] ‘nhormal
price’ be fixed? What will be the basis
for it?

Shri Morarji Desai: The basis will
be the prices which are prevalent.

Shri Das Gupta: Where? In the
market.
Shri Morarji Desai: Ves. Where

else?
v

Shri Das Gupia: But the definition

does not say ‘market price’; it says
‘normal price’,
Shri Dehejia: It will be normal

Price at that place. It is not the price
in London or in New York that is rele=
vant but the price at Bombay or Cal-
cutta that is relevant.

Shri Das Gupta: Normal price will
be the price prevailing at the des-
patching port.

PR Y




‘{252 inder-invoicing absolutely legal and
‘peyond any possibility of checking it.

‘ Chairman; The wording of the

;E?ﬁia::‘ “the norina] price at which
Eair. such or like goods are sold, or
i offered for sale, for delivery at the
time and place of importation or
" exportation . . .”

- Shri Das Gupta: Majority of our
.._import licences are going to be actual
‘ users’ licences for which there is no
%% tharket price. There is no market for
- {he actual users’ licence goods and
'’793 per cent of many items of imports
.« ‘are against such licences. If there is
£ % any particular black market transac-
e S

~tion and if that is taken as the mar-

rACTRS

Shri MMorarji Desai: Black market
.wf f:*f"'price cannol be called ‘norma} price’.

- - Shri Das ‘Gupla: But through the
. |%&. definition of normal price decision will
%‘%}‘&be retained in the hands of the asses-
i sing officer. -

fic: . Shri Dehejia: We are considering
ki the law, The law here uses the word

‘8% market price. When interpreting
BE% ‘normal price’ if somebody says black
JA market price, it shoulg be an argument
‘&2 ‘Do not take black market price”,

m_?i? Shri Das Gapta: What will be the

- Shri Anand: The basic concept is
e this, Goods of right kind and quality
+Will have g certain price at which
2z-they can be delivered at the time and
iz Dlace of importation. This pre-sup-

v independent relationship
i between the buyer into India and the
s 8eller abroad. One party is comple-
Ph- tely independent of the other. There
T are no strings attached to it. This is

L. Not the price at which the particular
[t Person may manage to get the goods,
. but the price at which goods of the
iMght kind and quality can be ob-
zlained in the normal course of busi-

+5:0e8s, If there are sole agencies for

anything or if a certain firm has any
subsidiary, then, it should come under
clause 14 (1) (b) and not under 14

(1) © (a). This will be regulated by _

‘clause 14 (1) (b),

Shri Das Gupta: That is the exact
point which we stressed. Here, the
price of any particular assessment
will not be based upon the contract
between the buyer and the seller.
The valuation is not a case of contract
of purchase or sale, but ihis is all
done at the discretion and judgment
of the assessing officer. It ijs his in-
formation or lack of information
which will decide what value is to
be placed on the imports. The Badh-
war Commitlee went intp this aspect
to which we have made a reference.
We do not for a moment say that our
suggestion for the invoice price is
all fool-proof. Our suggestion will
result in reducing the daily contro-
versies and number of appeals. Valua-
tion should not be left to the arbitra-
riness of the assessing officers. All
the undersirable practices have come
because of the diseretion and judg-
ment of the officers, There are bhlack-
sheeps in the trade and there are
blacksheeps on the other side, the
official side also. Therefore, we want

to place lhese things without any
ambiguity.

We thank you for having given us
the opporlunily of saying these few
words to your Committee, so that the
controversy belween the general trade
and the Government would he set at
right by parliamentary legislation.

This iz the same stand that we (ook
before the Badhwar Committee. They
agreed Lhat the price will be the
f.0.b. price for export, and, for im-
port, they also agreed that the in-
voice price should be the price, They
agreed that the aclual value should
be the basis of valuation. The onus
of the burden of proot of a collusion
between the buyer and the seller
should be on the administration but
the importer is called upon to prove
that there had been ng collusion.
There will be a 5 per cent or 10 per
cent fluctuation in price in the case



of sole agents. This is not to be then
normal price. There is no provision
of exempting these sole agents or
the sole sellers of the particular
commodities. That is one point which
we ' wish to place before your Com-

mittee. Forward contracts are being
incorporatéd. at the moment. We do
not get any advantage by entering

into competition in the foreign market
and buying at a cheaper price, We are
assessed at a higher rate. That is
our submission. So, it is our request
that the 'meaning of the words “nor-
mal price” should be made more
clear.

The language should be made more
clear and positive. We pay for cer-
tain goods the one duty at Calcutta
but some others may get at ome-
third of it in some other place. It
took us three years to standardise
these matters in regard to ball-bear-
ings. We want clarity and definite-
ness in all these matters and we do
not want that such matters should be
left. to the judgment of officers. We
want this matter to be stated with
all clarity and definiteness and should
nol be left to be decided on the basis
of the information of the different
officers.

Shri Dehejia; I suppose you have
finished your appeal on that point.
Would there be a guarantee that all
the goods coming into different ports
would have the same invoice value?
You have said that the price has vari-
ed between Bombay and Calcutta etc.
Can you assure that all the goods
coming at Bombay, Calcutta, Madras
~ and other ports will have the same
invoice value?

Shri Das Gupta: No. We submit
that different invoice valueg are to
be recognised.

Shri Dehejia: So, the invoice price
will not be uniform throughout the
country. We will go to the next point
made by you. I have taken your last
point first.

1 would like to make a reference.

to the Brusselg Convention and the

broad agreements reached by them.
This is what they say:

“For the purpose of levying duties
of customs, the value of any goods
imported for home consumption
shall be taken to be the mnormal
price, that is to say, the price which
they would fetch at the time when
the duty becomes payable on a sale
in the open market between buyer
and seller independent of each
other”.

This is the statement of the Brussels
Convention, baseq on GATT.

Shri Das Gupta: It should be made
with clarity and definiteness.

Shri Dehejia; Please also refer to
page 27—paragraph 8 of the Badhwar
Committee report. This is what they
say:

K, The invoice value should
be made the sole basis of ad valo-
rem assessments to Customs duty,
provided only that this value is, in
fact, the cost of delivery from an
independent seller abroad to an in-
dependent buyer in India at the
time of importation. Such cost
would normally be represented by
the foreign exchange to be remit-
ted in payment for goods imported.

“phig aspect is controlled under
regulations issued by the Reserve
Bank of India in terms of invoice
values...... ” .

So, the foreign exchange element is
already there. Our point is that the
Customs people should take cogni-
zance of the trade quotations, trade
practices and all that, whether it" is
c.if, c. & £ or f.o.b, as the case may
be. ‘Normal price’ is just an abstract
concept. It is for you, Sir, to con-
sider how definiteness and clarity can
be brought in. Our only request is,
please do something. After all, afier
so many years you are going in for
such a piece nf legislation. Kindly
do something, at least, to minimise
the hardship that has been going on-
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3! . Shrimaati Savitri Nigam: Have
i you got any other suggestions to
" offer?

Shri Das Gupta: We have suggested
that the normal price shall be the
: ¢if, or c. & f. or f.0.b., as the case
- may be. That will provide the basis to
' fall back upon,

Shrimati Savitri Nigam: DBesides
the suggestions mentioned on page
F 10 of your Memorandum, I want to
" know whether you have any other
suggestion to.make.

' Shri Das Gupta: No other sugges-
tion.

Now, I come to Clause 17 in regard
té assessments.

% Chairman: You want the words
-~ “not exceeding a week” to be added.

Shri Das Gupta: We are only say-
- 'ing that we have tried to put in cer-
== tain time-limits in Various clauses at
“"> “various stages of assessments, of ap-
.+ peals, of giving notices, of issuing
% show-cause notices, ete. At preseni,
- undue delay is taking place. We sug-
e gest that some time-limit should be
[z placed here.
et . Shri Morarji Desai: We are trying
£2Y {0 remove the difficulties. But we cau-~
. not provide a time-limit here.

“'Shri Das Gupta: There are provi-
siona] assessments, but these are bur-
Ze. densome.

4
LIhre

. Shri Dehejia: Clause

: 18 provides
that,

Shri Das Gupta: That is provisional
1Ea, assessment.

72 ".t - - -

il Shri Morarji Desai: We may make
{655 & Pprovisional assessment.

S

EeRer . Shri Das Gupta: It is a costly affajr,

J

- Shri Das Gupta: The investment is
2. there,

. Shri Morarji Desai; It is only for
:éa short time.

Shri Das Gupta: The moment provi-
sional assessment is done, there will
be still more delay and the money
will be locked up.

Shri Morarji Desai: Then, do not
have it.

Shri Das Gupta: Even in Income
Tax you have provided time-limit
this year.

Shri Morarji Desti: We have pro-
vided a time limit of four years for
assessment. You can provide three
months here. Then, it will always run
in threg months, not in two days.

Shri Das Gupta: It should be done in
seven days.

Shri Morarji Desai: I say, it should
be done on the same day. How am
I to provide for it? I am prepared
to say, ordinarily it should be done
within seven days.

Shri Das Gupta; That wil] do.

Shri Moritrji Desai: The word ‘or-
dinarily’ will kill the whole thing.

Shri Das Gupta: There will be at
least some guidance to the officers.

Stri Morarji Desai: Whenever there
is undue delay, you bring it to my
notice and 1 am prepared to punish
the officers concerned. You are also
not prepared to cooperate with us,
You do not want top complain against
the officers. You want tc¢ complain
against them when it does not suit
you. The result is, the Government
suffers and the public suffers. If you
cooperate with us, I am prepared to
see that it is done within two days.
But you must also be prepared to
suffer hardship. You should not be
pariners with the officers in the mat-
ter of collecking duties.

Shri Dag Gupta: We can assure our
cooperation.

Shri Morarji Desai: Please do not
think that I am charging you. I am
only saying about those who do it.



$hri Das Gupta: The administra-
t{ion will admit that we liave been
trying to cooperate with them,

Shri. Morarji Desai; ] am afraid it
is a very difficult thing. I have gone
into in one case, about a- consign-
ment of goods which was exported.
That was done by the Customs, Now
the Association represents that this
is wrongly done. What am I to do?

Shri Das Gupta: I do not know the
'merits of the case.

Shri Morarji Desai: Therefore, it
becomes a difficult matter to provide
a lime-limit like that. Supposge, it
does not happen within seven days.
Then, what will happen?

Shri Das Gupta': We are not say-
ing about the completion of the as-
sessment. The assessment may not he
completed. The notice for calling in
any document 1nust be issued at
least within seven days.

Shri Morarji Desai: The notice is
issued to you.

Shri Dag Gupta: But it takes a lot
of time.

‘Shri Moravji Desai; Why should
that happen? The notice must be
given within less than seven days.
Why should it take seven days?

Shri Das Gupta: We want to put
a statutory obligation.

Shri Morarji Desai: We must
provide it in such a manner that
there is less scope for temptation on
either side. -

Shri Das Gupta: Yes, Sir. We cer-
tainly agree with you.

Shri Morarji Desai: We will con-
sider it.

Shri Das Gupta; Then I come *to
clause 17(3)—calling of various do-
cuments in driblets. Sir, the basic
documents to be submiited can be
listed, that these are the basic docu-
ments which every importer must
submit, that is, bank draft, bill of
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lading, ete. Then, in addition to that,
it the officers want to have some-
other documents, some technical
papers, these should be listed all in
one notice. What happens now is
that the officers call for the papers
and say, “Seen this; produce such and
suich a paper”. It goes on like that.
There is no end to it

Shri Morarji Desai: I should like to
have two or three examples of this
nature so that I can punish the offi-
cers concerned. This can  be pre~
vented only by that way. It cannot
be prevenied in any other way.

Shri Dehejia: You say, this is what
is happening in the administration
and that it should not happen. That
is your point, I suppose.

Shri Pas Gupta: Qur point is that
it should be statutorily provided, as
is the case in Income Tax, that all
relevant papers should be called for
at one time, not in driblets.

Shri Meorarji Desai: That will al-
ways be there. Intelligence has no
limit and you will not be satisfied
like that. Instead, it is better I act
by means of issuing circulars and if
they are contravened, the oflicers
concerned get punished. That is a
better way of doing it.

Shri Das Gupta:
mit me, 1 would
mendations of the
mittee .. .

If you would per-
say, the recom-
Badhwar Com-

Shri Morarji Desai: 'The Badhwar
Conralittee is not the final word.
Need you go on quoting only Badh-
war Committee’s recommendations as »
conclusions? We have accepted many
of them.

: 8hri Das Gupta: Some of ihese re~
commendations have bleen accepted.

Shri Morarji Desai: They are ac-

ceptad.

Shri Das Gupta: But the things do
not improve. That is why we sug-
gest that some statutory obligations
should also be imposed.




R
G

Shri Morarji Desai: The things do
not improve because where you should
‘complain, you do not complain and
you do not cooperate with the Gov-
ernment in punishing the wrong-
- doers.

Shri Himatsingka: The suggestion

4. ment,

" is being made that if you bring such
; things to the nolice of the Govern-
action will be taken against
the officers concerned.

Shri Morarji Desai;: I am prepar-
- ed to take action against the officers
—“-goncerned. If I can deal a dozen
L cases like that, then there will be
/| no trouble,

Shri Dag Gupta: Complaints have
been made in the past to the highest
- authority. But there is one big snag.

If T have to get the information, I
-~ “have to get it from the traders. We
- find that very often a particular offi-
 ‘cial is conlinued in the same post

- angd the life of informants who co-
E - operated with the Chamber was made
F hell. This happened during the days
fﬁ,of Shri Rajaram Rao. For nearly
.1,... one year a party which cooperated
wuth us was harassed.

(* v Shri Morarji Desai: Sometimes
‘B2~ these things do happen; yel we re-
:-!.1.‘;’ ceive a lot of informalinn. There are

s lat of informers also and their life
s ot made hell, because nobody

i Xnows about it.
“ss

J:‘ n

Shri Dehejia: I think Mr, Rajaram
{,Rao retired in 1955. 1 suppose these
things happened before that?

Box Shri Morarji Desai: Do you 1mean
Lo say that things have remained like

Areithat and there has been no improve-
S ment?
M

‘Shyj Morar;i Desai; With the law
as it is, why is there improvement?
etause GGovernment is trying to per-
Uade I can persuade only so long
'*‘3 you cooperate. If you cooperate
,' '?"th me, I am prepared to persuade.
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offl-
or
only

1 am prepared to see that the

cers responsible are dismissed,
punished heavily. That is the

way of doing things.

Shri Das Gupta: But we have to
imake one submission that the officer
complained against should be re-
moved from Llhe particular post—we
do not say removed from service.

Shyi Morarji Desai: If it becomes.
necessary, we shall transfer him
from there. I am prepared to suspend
him jf we are satisfied that a prima
facie case has been made out.

Shvi Das Gupta: That is a
idea,

good

Clause 23

Shri Das Gupta: This clause relates
to short-landed goods. I shall, along
with this, take also clause 13 which
deals with pilferred goods.

Shri Morarji Desai: VYou confine
yourselt to clause 23. What have
you to say about it? There js some
point in what you say regarding the
goods short-landed, which might
not have arrived on the shores. Then
there should accordingly be no ques-
tion of duty at all, according to you.

Shri Dag Gupta: Our Chamber
toock up this question with the Cus-
toms. The Customs agreed in prin-
ciple that on shorf-landed goods
which are detected on board the ship,
there is np question of duty. But
they consider that the duty liability
is on the steamer companies. The
importers are advised that they
should first go to the steamer com-
panics to establish their claim. OQur
submission is that when it is not the
liability of the importer, Government
should remit the duty straightway
and nrealise it from the steamer
companies,

Shri Morarji Desai: But I am told
that you are not charged duty on
short-landed goods at all

Shri Das Gupta: Tt is being practi-
cally charged, though not technically
charged. It is admitted that it is not
the liability of the importer, hut all’



the same he is asked fo pay it and
claim it from the steamer companies.

Shri Morarji Desai: It should not
he paid.

Shri Das Gupla: It ghould not be
realised.

Shri Morarji Desai: If you show it
is actually short-landed, then the duty
should not be levied from the -
-porter.

Shri Das Gupta: At the time of as-
.sessment it should be remitted.

Shri Morarji Desai: Where is the
question of remittance, when 1 say
it should not be levied?

Shri Morarka: Please refer fo sub-
clause (1) of clause 23 which says
that duty will' not be levied if it is
shown to the satisfaction of the offi-
.cers that the goods have not been
imported. What is the definition of
imported? If it is shprt_-landed, it is
not imported.

Shri Das Gupta: We wish to ‘explain
.our experience, We submit the Bill
«of Entry and assessment is made on
the basis of it. When we go to the
purt to take delivery we find that
there is a short-landing. The duty
‘has already been paid on the basis of
the Bill of Entry.

Shri Morarji Desai: If it has been

levied, it will be remitted. It has
been provideq for here.
How many more points have you

40 make? I hope you will please
.confine yourself to important things,
because those who follow you may

.also be making the same points.
Clause 28
Shri Das Gupta: With regard to

clause 28, our first point is that the
liability for short-levies cannot be
made indefinite. By the proviso to
.sub-clause (1) it can be made indefi-
nite on three grounds: firstly, when
there is collusion between the officer
and the importer; secondly, when
there is wilful mis-statement; and,
thirdly, when there is suppression of
facts. Tn customs matters this may
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refer to assessment or to the cata-
logue or list of documents; it can be
very widely interpreted.

Shri Morarji Desai: How can it be?
It is suppression of facts, not suppres-
sion of catalogue.

Shri Das Gupta: It may be
thing in the bill of eniry.

Shri Morarji Desai: Bill of entry

is a very vital thing., If anything is -

suppressed in it, then what is to be
done?

Shri Das Gupta:
ed; it has been produced.

Shri Morarji Desai: Here
applies to both—wilful mis-statement
or wilful suppression.

Shri Bade: What, according to you,
igs the difference between wilful mis-
atatement and suppression of facis?

Shri Das Gupta: Our

Shri Morarji Desai:
is wilful. It applies to both.

Shri Das Gupta: To suppression

also?

Shri Morarji Desai: Yes,

Shri Bade: It won't.
Shri Morarji Desai: It is

does not, we can make it clear.

Shri Oza: The word “wilful’ mey

be repeated.

Chairman: The word

qualifies both.

Shri Morarji Desai: After “collu- -

sion” we can put a comma, and after-
wards no comma is necessary, Or weé
can use the word “wilful”

gome- =

It can be produc-

“ewilful” '

apprehen-
sion is that the term “suppression of ./
facts” thay be very widely interpreted. -

There also it §

intended 'f.:
that it should apply to.both. If if-°%

“yritful”

twice—

wilful mis-statement or wilful sup- 'f

pression. We can do that, but that i$

a mafter for consideration by us.




i " hri Das Gupta: That is our appre-
Phension. 1f you clarify it, that would
be all right.

-~ Chairman: Yes, we will
that point.

. Shri Das Gupta: Then, this should
7 not be for an unlimited penod

s Shri Morarji Desai: You said it is
“Eir all right..

Shri Das Gupta' It may be for three
= or four years, but it should not be for
5: an unlimited period,

T
. Shri Morarji Desai: “Unlimited”
&% has not much of a meaning. After ten
44 years, or even after five years nobody

-

i is going to take it up.

Shri Das Gupta: But
takes it up?

Shri Morarji Desai: It is better that
1t is kept hangmg

" Shri Das Gupta' Then I want to
7 say something about the service of
the notice for re-opening. This should
%= naturally arise by the post-checking
% assessment of duty and inspection.
7. That should be expedited. These are
- imported goods. So, the re-opening
i should be started promptly. And
that is why we have suggested that
you do it \gthm three months, instead
" of keeping it for six months for the
< gervice of the notice, This is being
© reopened. It should be reopened
% within three months, if so desired.

consider

'k
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And, secondly, the notice for re-
,opening should indicate the basis and
the reagon for reopening it, It should
L+not simply be a notice saying that it
= is being reopened, but it should also
provide the reasons and the basis for
‘the reopening,

Shri Morarji Desai: It is six months
"0n both sides, You can ask for a
Trefund also within six months, If you
will reduce that period to three
7 Months, then I am prepared to consi-
?'_,ﬂer this. It is six months on both

reopening

m Shri Das Gupta: While
: th reasons

e case the basis and the
should be given in the notice,
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And, the notice should not be only
issued but served. Recently there has
been a case where the Department
said that they had issued it. But the
High Court held that it had not been.
served. Only a record in your book.
that it was issued will not do. The
wording in the clause is “issued”. It
should be “served”, whatever the
time,

Shri Morarji Desai: Suppose it is
jssued on the last day of the six-
months’ period. Then it may not be
served for a month. You may avoid
the service. What is to he done
then?

Shri Das Gupta: A registered letter
will do.

Desai: Registered.
They also are

Shri Morarji
letters also get lost.
not received.

Chairman: The man may pay somne-
thing to the postman and dodge:
receiving it.

Shri Morarji Desai: If you have not
received that notice, Government is
bound to find out why you have not
received it, and nobedy is going to

charge you without getting Yyour
explanation,
Shri Das Gupta: It went to the

High Court and they said that the
notice had not been served. The
Department said it had issued the
notice. In clause 153, under ‘Service:
of order ete! if you add the word
“pegistered” before the word “post”,
that will serve the purpose, There
the term is “by "post”.

Shri Anand: “Post”? means register-
ed post—that is what the Law Minis-

try say.

Shri Morarji Desai: How can
anybody say that “post” means regis-
tered post? You better mention ‘by
regxstered post”., There i3 nothing
wrong in it. That we can consider,

All right, you go ahead.

Shri Das Gupta: The notice should&
indicate the basis and the reasons.



Shri Morarji Desai: That we will
<consider doing by means of a circular,
not in this,. We will issue instruc-
tions that in the notice we should let
them know, But if that is statutorily
provided, even if one thing is not
‘mentioned you will say, “This is not
mentioned”. So I cannot do it here.
But I will certainly do it by means
of instructions that the reasons should
‘be given.

Shri Das Gupta: Under the rules.

Shri Maheshwari: Another thing is
‘that the demand is served on us.
Afterwards we do not get any reply
from the Customs for years together,
‘Once a demand is made, after that
the Authorities remain silent. The
matter is never withdrawn.

Shri Morarji Desai: Let us know
:some cases like that, Let us know
-one or two cases like that, and we
will set things right. I can believe

‘many things happening in customs,

but unfortunately' I am not being
‘helped by you people.
Shri Maheshwari: We will give

-such cases,

Shri Das Gupia: Under clauses 44
{0 49, that is, the Clearance clauses,
<ur submissions are two. These are
not in the note, This is a new point.
At present, in practice detention certi-
ficates are issued in three cireum-
sStances, loss of documents, delay in
-chemiecal tests and delay in the
‘serutiny of import licences. In these
‘three cases, detention certificates are
‘given by the Customs. These are
‘necessary in connection with wharfage
:and demurrage charges, Our only
:Submission i3, add somewhere, in
:appropriate cases if for one reason or
-another there is delay in assessment,
then also it should be possible to
.issue detention certificates,

Shri Morarji Desai; If the delay

in assessment is due to not supplying
the facts?

Shri Das Gupta: In such cases, the
-department will not issue the
«certificate, ' '
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Shri Morarji Desai;: You cannot
provide it here that if there is delay,

detention certificates should be given. ‘

Shri Das Gupta: The officers say
that there is no provision for the
issue of detention certificates. There
is no provision here,

Shri Dehejia: What you are stating
does not relate to the procedure here
but something with reference to the
Port Trust.

Shri Das Gupta: Clauses 44 to 49
deal with clearance-of goods, at dif-
ferent. stages of clearance, Nowhere
is there any provision for the issue of
detention certificates. Qur submission
is that some provision be made in
this group of clauses for the issue of
detention certificates.

Shri Morarji Desai: That means
that the Port Trusts Act will have
to be amended, Suppose we issue
detention certificates and the Port
Trust says, we are not going to
honour? They are bound by the Port
Trusts Act.

Shri Das Gupta:
honour.

In practice, they

Shri Morarji Desai: The two Acts

must have proper connection.

Shri Das Gupta: You %ay secure
the connection. The question is,
there is no provision. We are sugges-
ting, make some provision for the
issue of detention certificates,

Chairman: Who issues 'the cer-
tificate?

Shri Morarji Desai: The Collector
of Customs. A We will consider what
can be done, .

Chairman: This will be considered.

Shri Dehejia: I suppose what you
want is a legal provigsion for the
present working arrangement between
the Port Trust and the Customs.

Shri Das Gupta: No. Some provi- &

sion here for the issue of detention
certificates in appropriate cases,

L]
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5 Shri Morarjl Desai: We will consider
We do not

* Shri Das Gupta: Regarding clause
3’“"‘*:[10 Seizure of goods, documents and
i5.things, our only submission is this
158 In appropriate cases, certainly,
i geizure of goods and also documents
i=iinay be necessary. In case the docu-
Jsaments are seized, except those which
s nay be directly requzred in any parti-
fiicular case that may be going on, all
% other documents should be returned

=after keeping photostat copies if

,‘ :necessary At the moment, there is

] ;‘Z? Shri Morarji Desal. Here it is men-
:tioned

“Any officer of customs may
==~ geize any documents or things
which, in his opinion, will be use-
- ful for, or relevant to, any pro-
st ceeding under this Act.”

If useless things

s no remedy in thig clause. That is
another thing.

‘is not there.

i Morarji Desai: They must
Why should they keep them?

i Dehejia: For seizing anything,

uthority is regquired. If there is
ejzure beyond authority, it is not
orrect.

Shri Morarji Desai: If an officer

ezzes a document which is not rele-
'ant he is liable for wrong action.

: Shri Das Gupta: Allow me to sub-
Nit, documents are taken. If you
:Will only look into the Customs cases
efore the courts, you will find that
2ople have to go to the court and
he court has to order that these
Ocuments should be returned.

E.Shri Morarji Desai: Send some
e 3393 I think it is very wrong if we
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Shri Das Gupta: There are cases in
the courts.

Shri Morarji Desai: Show me where
the courts have said like that, I will
take the court’s decision. X

Shri Das Gupta: They are returned
after the court’s decision.

Shri Morarji Desai: We will punish
those officers. Give me the cases, It
is a wrong action on the part of the
officer. The law is correct.

Shri Das Gupta: In clauses 112 to
114 taken together, there is refer-
ence to financial transaction and per-
sona} liability for abetment. If you
will kindly see the wording, it has
perhaps made the position a little
more fluid than intended. It is said
that a person knowing or having rea-
son to believe that that man may
use it for smuggling, has given fin-
ancial or other assistance. The finan-
cier has lent money to another man
who is also an importer doing import
business, This includes a bank or
financial institution. If for one rea-
son or another, some part of the
goods have been considered to bhe
smuggled and confiscated, the finan-
cier will be in difficulty on a charge
of abetment.

Shri Dehejia: The clause says, fin-
ancial or other assistance for smug-
gling such goods. It does not merely

say, financial or other assistance.
Shri Das Gupta: How will ‘it be
proved? °
Shri Morarji Desai: 1 want to re-

vert to the Registered post provision.
From the General Clauses Act, I find
that what I said was wrong and what
they said was right. Clause 27 says:

"Where any Central Act or Re-
gulation made after the commence-
ment of this Aet authorises or re-
quires any document to be served
by post, whether the expression
‘serve’ or either of the expressions
“give” or “send” or any other ex-
pression is wused, then, unless a
different intention appears, the
service shall be deemed to be
effected by properly addressing,



-8trous.

pre-paying and posting by register-
ed post, a letter...”

Tt  is there, I am sorry I did not
know that. That does not require
any provision.

Shri Dag Gupta: A man has lent
money to an established importer. The
established importer, the merchant
is there. He is doing good business.
The man has lent money. He takes
the money. A part of his
goods or a part of his traded goods
has become confiscated. The
financier cannot be blamed: that out
of the money that portion was used
for smuggling.

Shri Morarji Desai: 1 want the fin-

anciers to be careful not fo finance

such things.

Shri Das Gupta: Will that be
possible?

Shri Morarji Desri: It will be
possible. All of you know whg is
doing this.

Shri Das Gupta: I am referring to
the financier.

Shri Morarka: Kindly read the
clause: ‘Any person who, knowing
or having reason to believe. ., .’ This
is the qualification.

Shri Das Gupta: ‘Knowing'-—we
agree. But ‘having reason to believe’
is a different thing.

Shri Morarji Desai: Suppose the
man has been fined once for smug-
gling. Then he has reason to believe.
Otherwise, the prosecution will have
to prove that he has reason to be-
lieve, We will go further,

Clause 120 (2)

Shri Das Gupta: The smuggled por-
tion should constitute the major
portion of the goods, not a small
part, .

Shri Morarji Desai: Even if it can
be separated, I would like to con-
fiscate all the goods. Unless the
Punishments are monstrous, I am
afraid this business of smuggling is
not going to end. I do not think the
Punishment now is sufficiently mon-
I would like to confiscate all
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his property, but Parliament will.

not allow that.

Shri Shankaraiya: The value of the
smuggled article will be more than.
that of the container.

Shyi Morarji Desai: Sometimes it
happens. They profit so much by
smuggling that they take the risk of:
punishment when they are found.

Shri Qza: This relatés to possession.
in third party’s hands. Suppose the:
goods are transferred to third:
parties,

Shri Morarji Desai: 1 would take
that step even with regard to the.
third party, if 1 can help it, for
some time, to put God’s fear into
these people.

Clausge 122

Shri Das Gupta: The confiscation |
order should not be by an officer be- ]
low the rank of Deputy Collector.

Shri Morarji Desai: I do not see |
any necessity, -

Shri Das Gupta: For smaller *
amounts, there are still lower offi-
cers who can do it.

Shri Morarji Desai: It is by a3
gazetted officer. Gazetted officers .
must all be allowed to do that. Other- :
wise, the work will be tremendous. j
There is nothing objectionable in it §
You can always appeal. :

Shri Kajaria: That is the

reverse.
order, :

Shri Morarji Desai: Reverse order -._
is better for these things. b

Clause 128 ’

Shri Das Gupia: At least there 3
should be a tribunal. -

Shri Morarji Desai: T am sorry. 4
One tribunal is enough. I am not able g
to find judges required for all the :§
tribunals, E:

portant thing is this, The .appeal Vf
orders that are now issued are 1ot
appeal orders. Generally, the CBR {4



'.:__ Ferders are mostly of the type of ‘no
Fi:m cause for intervention’. When ap-
{" % peals are rejected, the reasons for

3 =‘1rejection. should be stated.

L Desal; ‘Appeal re-
= jected’ is enough. Reasons should be
{ given only if the appeal is allowed,

E% rate level,
25t Deputy Collector for hearing appeals?

-

Shri Dehejia: There is a ruling that

e __the officer who adjudicates should

e ¥ hear the parties.

r b .

0 ﬁg Shri Das Gupta: In case an appeal
.- is filed, at the moment it goes to

L

e N . . :
.. Shri Morarji Desai: From the lower

B

.~ officer.

~Hears appeals, it would expedite

Tmatters.

Ty

appeals again at that stage. In the
ase of an officer below the Assistant
Collector, you have two appeals—
wto the Assistant Collector and Collec-
for. Now you want two appeals from
8the Assistant Collector, that is, to
pule Deputy Collector and then 1o the
eCollector.

T YW

* Shri Morarka: What they want is
7nat the appellate machinery should
goe  separate from the executive

__achigery,. as we have in the Income-
X t.

Shri Morarji Desai: I do not want
~turn executive matters into judi-
tla] matters. Taxation is not a judi-
e 18] matter at all. These are finan-
..f'fif things. It is only economic
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Clause 129

Shri Das Gupta: Our submission is
that the disputed amount should not
be required to be deposited when the

appeal is golng on.

Shri Morarji Desai: Why should it
be held in abeyance? It must be
deposited. _

Shri Das Gupfa: If the assessment
is higher, it becomes very hard for
the man to do it, even if he wins the
appeal subsequently.

Shri Morarji Desai:
deposit it.

Shri Das Gupta: When the assess-
ment has been done, let the portion
not disputed be deposited.

He should

Shri Morarji Desni: No.

Shri Das Gupta: Let it remain up to
the first day of the hearing.

Shri Morarji Desai: The whole as-
sessment should be deposited.

Shri Morarka: A new proviso is
there now.

Shri Morarji Desai: That is.
enough. That also may get
away in your asking for 'more.

guite
taken

Shri Das Gupta: Coming to Clause
156(2) dealing with rule-making
powers, we want that in respect of
the Manual of the Tariff Guide, the
rulings of the CBR should be periodi-
cally consolidated, because in the last
27 years the Tariff Guide has been
revised only five times.

Shri Morarji Desai; It will be done.

We will publish the Manual, and
issue every year additions, and when
the additions become too many, we

will reprint the whole thing,

Shri Das Gupta: Before expressing
our grateful thanks to you for hear-
ing us, we would invite vour atten-
tion to one thing. At the moment
permission, of a judicial authority
is necessary before search and eniry
into a house by the customs authori-
ties. Under the Bill, Clause 105,
that permission is dispensed  with.
It this is allowed here, the police
will say that it is a police matter and



tme oy oo B

search without
on the

enter premises and
the permission of the court,
lines of the customs people.

Shri Morarji Desai: The police also
have powers to do it. Without tak-
ing a warrant, they can enter and
search in several cases.

cases.

Shyi Morarji Desai: This is also
only in specified cases. It wili affect
only the smugglers.

Shri Das Gupta: It is not mentioned
that it is only in the case of smug-
glers. If customs people enter into
houses for customs reasons, police
will enter for police reasons, and
Ceniral excise people will enter for
excise reasons, without taking per-
mission from any judicial authority,
and in spite of our having democracy,
there will be an administrative Raj.

Shri Morarji Desai: The police have

the powers to do it; excise officers
also have the powers; income-tax and
sales tax people also have those
powers,

Shri Das Gupta: Income-tax and
sales tax people require permission
and the sgarch is of the assessees.

Shri Morarji Desai: Have you ever
suffered from it? Has anybody en-
tered your House? When a person
has to go to a magistrate and get a
warrant, it gets known and every-
thing ijs finished. It becomes very
difficult to find anything there. This
is the experience,

Shri A. V. Raghavan: The police
should record the reason and then
forward it to the magistrate,

Shri Morarji Desai: It amounts to
the same thing. -Why should he for-
ward it to the magistrate? He should
forward it to his superiors. If we
find that his action is wrong, we
will take action against the man.
Punishment given to the man  for
wrong action will be a better deter-
rent than goingz to the magisirare,

Shri Das Gupta: Only in specified,
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Shri Morarka: We have a similar
provision in the income-tax law, but
there it is confined to the place of
business of‘the assessee only.

Shri Morarji Desai: If you do not

do it, you will not be able to get at
the root of it, because it is so wide-
spread.

Shri A. V. Raghavan: The oflicer
searching may take two witnesses,

Desai: When the
search is 'made, there are bound to
be twn people. No search can be
made by the officer without panches.
Panches are hound to be there. The
provision in the Criminal Procedure
Code will apply to searches here.
They cannot make a search without
leaving a trace of it, that cannot hap-
pen. It is mentioned in the clause.

Shri Morarji

Shri DPas Gupta: Here the question
is not the man involved; it may be
only the relevant man. The neces-
sity of taking permission of the judi-
cial authority has been taken away.

Shri Morarji Desai:
not through mistake.

Chairman: But there is provision
for punishment of officers for wrong-
ful search.

Deliberately,

Shri Morarji Desai: You have sym-
pathy from geveral hon. Members.
Therefore, you need not go further.
I will have to meet them, not you.
That is why I said T could not get!
the powers from Parliament; other-
wise, in six months I could stop all !
this. Unless we have these punish-
ments, I do not think we will be
able to do it. Even if some people
are harassed, I am prepared to tak? |
the risk, but the way the racket is |
going on is a shame for the whole
country. We do not know what we
should do. ;

Shri Das Gupta: The unfortunate |
part of it is that perhaps the more !
you make law stringent, the greaterl |
will be the harassment to the honest
man, and the more intelligent will ';
still go scot-free, because their buo= !
yancy and flexibility are so much
that they can always over-reach. .

1
'
|



i""' * Shri Morarji Desai: The atmos-
iy phere now is such that an honest man
ls considered a gtupid man, and there-
. fore nobody wanis to remain honest.
#i:That atmosphere must be removed.

firid b

; u Siwi Morarji Desai: We are trying
[ to do that. That is why I say where
'=~}_ a man is harassed, and wrongly
“harrased. we will punish the officer
:.G harassing him very severely. That is
-.a better deterrent,

,#dur co-operation on condition that
the administration: helps us. Those
. who run their business honestly and
-‘shlctly should be encouraged and
_;.shown to others as an example.

== Shri Morarji Desai; I amay  prepared
: to trust people like that, but let
; i:hem deposit with me the proper
‘-"'"‘amount of money. When they are
“found to go wrong, 1 will confiscate
Then T am prepared to trust

28 Shri Morarji Desai: What is wrong
Bfwith it? 1 will give you back the in-
feilerest, so that there is no saving to
7G0vem1nent Is that enough?

_' Dmrmttee about steps to be taken to
JREecure co-operation between the
.'-'ederatmn and Chambers .of Com-
Merce on the one side and the local
8@ministrations on the other. The
tederation has written to us in con-
plenoe what those steps are and in
¥hat manney it can be done.

B
dshl‘l Morarji Desai: We are trying

.,»’ wne dxscussed here,

0. do it, but that it not a matter to
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Shri Das Gupla: We assure vou of -

II. THE PRECIOUS STONE IMPORTERS’
AND EXPORTERS’ ASSOCIATION,
BowmBay

Spokesmen:
1. Shri Jaiysukhal D, Zaveri
© 2, Shri Kirtilal K. Doshi
3. Shri Pravin M. Nanavati
4, Shri J, R. Gagrat

(Witnesses were called in and they
tool their seats).

Chairman: We have your memo-
randum. Have you anything more
to say in oddition to your memo-
randum?

Shri Gagrat: As mentioned in the
memorandum, there are certain
provisions of the Bill which have
caused serious apprehension in our
minds as far as our trade is concern-
ed. We are not here to dispute the
purpose of amending the Act; bul we
want {o draw your particular atten-
tion to certain sections which have
caused great apprehension in our
minds,

Shri Morarji Desai: How many sece
tions?

Shri Gagrat: There are only 4 sec-
tions to which we will refer. Theraids °
clause 118 which provides:

. “Where any smuggled goods are
contained in a package, the pack-
age and any other goods contained
therein shall also be liable to
confiscation.”

Precious stones are dealt with in
the course of our trade. The practice
in our trade is that we put the
gtones in certain paper folders. What
we do is this. We collect the
previous stones [from varioug sellers,
They are sorted out according to the
size, type etc. Then, they are put in
one package. There would he a pack-
age of rubies, cmeralds and so on.
They are carried on our person,

Supposing, for instance, there is
one piece of a precious stone in one
package which is alleged to be or
found out to be smuggled, then, the
whole package is liable to confisca-
tion even though the package may



contain 25 other precious stones which
may belong to other sellers who may
have been bona fide purchasers or
whose family property the stones
may be. The whole package is liable
to confiscation mereyl because they
happen to be put into the packet with
one stone which is smuggled or alleg-
ed to be smuggled.

Shri Morarji Desai:
put in?

Shri Gagrat: Then there is clause
123, under which I have to show that
a precise stone, which is seized by a
customs officer as smuggled, is not
smuggled.

Shri Morarji Desai: Because it is
not covered by any licence. You will
grant that there is a lot of smuggling
in precious stones. It may also include
diamonds.

Shri Gagrat: I will make one thing
very clear. The precious stones with
which our Association, which is now
before you, is concerned, are coloured
stones; they are emeralds, rubies and
sapphires. As far as these three items
are concerned, even after 1955 when
the provision of Section 178 A was in-
serted, there has been no single case
of confiscation, because of two rea-
sons, FEmeralds, rubies and sapphires
are produced and mined in India free-
ly since centuries. Their import policy
was very liberal and up to 1947 there
was no licensing at all of these. .Up
to 1957, liberal licences were granfed
and from 1957 ad hoc licences are
being granted.

Ags far as these three stones are
concerned, there is mot much of
home consumption but large exports
are being effected by us. We . get
them, polish them and export them.
Government had actually put a duty
of 5 per cent; and there would not be
much incentive for smuggling these
things. As far as these three stones
are concerned, 1 would like to point
out that there has been not a single
instance of smuggling. You can verify
that from the customs records.

There have been "4 instances in
which the custoins have seized these
things under section 178A.

Why was it
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Shri Morarji Desai: I do not know ]
how to distinguish between these
three stones and the other stones.

Shri Gagrat:
these stones, rubles,
sapphires.

Shri Morarji Desai: Do you want .
to have some exception provided for |
these? j

Shri Gagrat: Yes, Sir.

Shri Morarji Desai: We will con- -
sider what can he done.

Shri Gagrat: After 1955 only 4 in-
stances of seizure have taken place.
This would cause harassment to . the
traders,

Shri Morarji Desai: We will find
out some method whereby we can
avoig harassment.

Shri Gagrat: In our view, ¥you
should exclude these specific stones
from sectiong 118, 120 and 123.

Shri Morarji Desai: We will see.

We speak only for
emeralds and:

Shri Gagrat: That is our first ob-
jection. You will appreciate the diffi-
culty. If ore stone in g package is
found to be smuggled or alleged fo
be smuggled the whole package is lia- |
ble to be confiscated. '

Shri Morarji Desai: In the first |
place, I am not satisfied why any §
other piece should be found in that’
package. It does not come by itself;”
it is put im, : T

Shri Gagrat: Supposing 7 or 93
people sell to me precious stones in
the course of a deal. As far as théseq
are concerned, it is not possible 107
investigate and find out or even sus-3¥
pect that some of them are smuggled %
Suppesing customs come to know thati
A has smuggled certain stones afld‘.’-

know of it because 1 put them in One-:
package with the stones of othef—
dealers. s

Shri Morarji Desai: That meant >,

N

your whole stock will be liable
confiscation.. ; J



é?sgm Shri Gagrat Supposmg 1 hate a
Fra certam type of rubies in my shop.

B go on purchasing different sizes of
.,ésﬁ gtone and I sort them and put into
L one package stones of a certain type.
1, ‘In that package there migft be one
--:-‘"’stone smuggled by 4 but which I
2% might have purchased bona fide,
2" Simply because I have put that in the
\5{ packet along with others, all the
. others, will he confiscated.

Clause 178A  wasg
Between 1955 and
cases of

#E
.

t:. Shri Dehejia:
i, enacted in 1955.
f§'=-1962 have there been any

hardshxp"

~:'~ , Shri Gagrat: There have been four
> cases. 1 may submit that there is no
-+ {incentive to smuggle in these stones,
" Yicensing is liberal. In none of these
four cases the guilt was proved and

i L**; the poor ttaders felt harassed.

fakme
s

Shri Morarji Desai: If in none of
these cases it could be proved, then
: " that means they were harassed. Did
'-._-y%*),t happen with the same officer or In
f Sdne place?

No, Sir:~ at different
-am, places .

_“« o Shri Morarji Desai: Anyway, there
may have Dbeen some informa-
We will try to consider this.
_'For bong fide transactions, we will see
‘Bk-what we can do. We shall see if we
3 ‘g:ould find some prov1smn whereby

_It is a corollary to our earlier sub-
‘m_ission I will not repeat the facts.
ey apply to all these clauses.

i snri Morarji Desai: We shall con-

"kider them,

__: Shri Gagrat: If you excludesthese
fuiiree precious stones from section
;'_!23(2) it will be good. 1t reads:

: .r.' ous stones, precious stones, . "

:f.’)ﬁ%‘m may define precious stones like
llflmonds of other categorias of stones.
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in which there is material on record

to show that smuggling has been
going on,
Shri Morarji Desai: We will con-

sider all that.

Shri Gagrat: - I will now come to
clauses 191 and 192, When a person
believes. ...

Shri Morarji Desai: What else can
be done. It says: when he has rea-
son to believe,

Shri Gagrat: The grounds are not

given. The reaons are not given. It
should be made a condition.
Shri Morarji Desai: That will be

done. Before he searches a person the
reasons must be recordeq and given
to him. We will do that.

Shri Gagrat: He may he searched

in the presence of two independent
. witnesses.
Shri Morarji Desai: For that the

Criminal Protedure Code will apply;
that is provided for in clause 105.

Shri Gagrat: As the Bill is drafted,
it leaves a doubt,

Shri Morarji Desai: It will be taken
out and put in such a manner as to
leave no doubt.

Shri Gagrat: He may be arrested
in the presence of panchas.

L
Shri Morarji Desai: No arrests are
made before panchas. How can we
arrest before the panchas, Searches
can be made like that but arrests
cannot be made necessarily like that.

Shri Gagrat: The men arrested
should be produced before the Magis-
{rate forthwith,

Shri Morarji Desai: Within 24
hours: it cannot be forthwith. There
is a provision in the Criminal Pro-
cedure Code also like that.

Shri Hari Vishnu Kamath; Article 32
of the Constitution gives 24 hours.



Shri Dehejia: VYou are probably
thinking in terms of Bombhay city.
Where are places in the country where
it takes much time to reach a magis-
trate.

Shri Morarji Desai: The time for
taking a man to the magistrate in
some places may be outside 24 hours:
in some cases it takes even two days

"to take a man to the magistrate.

Shri Gagrat: There are certain
other provisions to which there is no
objection as such but healthy sug-
gestions are made from the practical
.point of vliew,

Section 13 says that if any imported
goods are pilfered after the unloading
thereof and before clearance for home
consumption or depogit in a ware-
house, the importer shall be liable to
pay the duty leviable on such goods.

Suppose the gobds are lost not due to .

his fault,

Shri Morarji Desai: Are there any
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cases of pilferage of such stones? Why .

do you want to get covered by it?

Shri Gagrat: Clause 14 deals with
the real value of the goods.

As far as the precious stones are
concerned, there is, I am told, noth-
ing like a fixed market price by
which you can evaluate, Every
stone depends on ihe size, shape,
weight, etec. We are only suggesting
that you might, under this sub-
clause, conslitute a panal compris-
ing your deparimental officers and
some of our members of the Asso-
clation so that as and when importa-
tion takes place, that panel may be
the arbiters to decide the dispute,
Otherwise, the clearance is affected,
the export is affected. These are
goods that come in different sizes,
shapes and forms.

Shri Morarji Desai: But there can
be under-invoicing and over-invoic-
ing.

Shri Gagrat: Not in this trade,

Shri Morarji Desai;: Why not? I deo
not think that is not done. It can be
done and it is done.

Shri Dehejia: Even now, when there
is no statutory committee, market en-
quiries are made from the experts.

Shri Gagrat: In this clause, the offer
of sales is taken as the basis for deter-
mining the price ete,

Shri Morarji Desai: It is so because
of under-invoicing and over-invoicing,

Shri Gagrat: Quotation is never the |
basis and the sale itself is subject to
bargaining by the parties.

Shri Morarji Desai;
has to be kept as il is.

Therefore, it

Shri Gagrat: By reason of my bar-
gaining power, for example, I import |
goods at value X, and when I get the !
quotation of Y, and still Y is said to
be normal price.

Shri Morarji Desai: There is ne ]
harassment in it

Shri Gagrat: The goods are liable to
confiscation only on the ground ‘hat- |
it is a mis-statement, '

Shri Morarji Desai: I do not think =
there will be such a thing if there is
only a little difference.

Shri Gagrat: Supposing, as a result
of my bargaining, I am able to get at
price X, and you get a guotation.

Shri Morarji Desai: You do any- -
thing by bargaining and not by under- 3
invoicing. ;

Shri Gagrat: I can show the corres
pondence. :

Shri Morarji Desai: There is always i3
collusion. _

Shri Dehejia: The question is, this:
provision applies to every trade and'sif
every commodity, I do not suppose g
it is your contention that is no coun- .
try is the basis for evaluation different i
for different commodities, B

Shri Gagrat; The quotation is neve¥ .
the basis for fizing the normal pricé i



e Shri Morarji Desai: You will have
'® to try to regulate it by law.

> Shri Gagrat: When quotation is
i taken as the hasis for the price....

Shri Morarji Desai: We will issue

" instructions about it.

Shri Bade: How can a normal price

#T’Lﬁ committee, otc.?

Y Shri Zaveri: It is through experi-
5% ence in the trade. There may be
e different valuations. For importers,
fizo the valuation can be anything from
5. five to ten per cent.

Shri Morarji Desai: That is why it
. is such an expert business.

Shri Bade: It is very difficult to fix
2 the price. .

Shri Morarji Desai: They could find
. this out from the man who deals with
~ precious stones. It is a very expert
. business, :

:“‘_?F‘f‘: Shri Bade: Who will fix the normal
ik price?
i;‘%f Shri Morarji Desai: We ask some-
EEee. body who is not in the trade but who
fiE knows. He gives the price all right.
f_’.f‘.'Genera.lly, the price does not vary
diiuch, when you consult independent-
i 1y the people who can say about it.

g ) .
AaedyOf course, when there is collusion

f@among the people concerned, they
fErimay say something. But you can

ivavoid all this by jumping on them by

£

E g;gurprise!

she- Bhri Gagral: The new seciion 128
penzbrovides that in' an appeal the Board
Has powers to enhance the sentence.
As you know, the customs officers
mhave been held to be quasi-judicial
”ti:ibunals; and it is not a normal pro-
i Vision—that the appellate authorities’
function is to adjudicate de novo.

2= Shri Morarji Desai: When there is
@ collusion and the officer lets him off
$02 With 3 very small punishment what
318 one to do? _

B A

. Shri Gagrat: In such a case, the
Mporter would not file an appeal,

be fixed, when there is no statutory
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Shri Morarji Desai: T think it was
in order to prove that they are very
honest. It is normally happening, It
is not an abnormal thing.

Shri Gagrat: If the appellaie autho~
rity is to adjudicate de novo, what
happens? This is a hard provision.

Shri Morarji Desai: Even when the
thing is meticulously provided for,
there may be some loopholes through
which the man gets acquittied.

Shri Gagrat: The alleged shortcom-
ing of the officer.. .

Shri Morarji Desai: It is not short-
coming. It is the position of the other
man. He is more responsible than
the officer. It is because of the temp-
tations that the administration gets
spoiled.

Shri Gagrat: A provision may be
made to the effect that in the case of
any collusion, the appellate authority
can act.

Shri Morarji Desai: It is not judicial
matter. This is absolutely an exe-
cutive matter,

Shri Gagrat: The Supreme Court
has held that Custom Authorities are
quasi-judicial and not executive
authorities,

Shri Morarji Desal: One can always

go to the Supreme Court. One can-
not debar that.
Shri Ramanathan  Chettiar; We

would like to see what rubies, sap-

phires, etc,, are, and how they deal
with them, »

Shri Zaveri: We build our reputa-
tion after 40 to 50 years of our aec-
tivity,

Shri Morarji Desai: You can rest
assured thai nothing is done to injure
your reputation. We will see that
you maintain your reputation. We
do not want to hurt honest people.



Shri Zaveri: That reputation will go
within a minute if....

Shri Morarji Desai: We will see that
does not happen. Let us not think of
any danger like that. We will issue
proper instruction. It can never be
provided for by law.

shri Gagrat: We are saying that you

are equating us with dealers in other
commodities like gold and watch,
items which are under-invoiced.

shri Morarji Desai: You cannot
claim that there is no under-invoicing

here,

Shri Gagrat: We will substantially
satisfy you. If you put us on a par
with other commodities. ...

Shri Morarji Desai: It is difficult to
find out whether under-invoicing is
going on on a larger scale,

Shri Gagrat: You have equated us
with gold and watches—items In
which there is large scale smuggling.
There is no smuggling here. 1 can
assure You.

Shri Morarji Desai: 1 am talking of
under-invoicing; not about smug-
gling, That is why we provide for
these things. 1 will try to see that
you are protected against other things.

Shri Gagrat: I would request you to
cee to this: that you put us out of
clause 123 which does not apply to us.

Shri Morarji Desal: We will see.

Shri Zaveri: As regards the appeal
not disposed for 4% years by the board
case is dated, 1-1-1958.

Shri Morarji Desai: We will look
into the case. :

Shri Tridib Kumar Chaudhuri: I
want one clarification. Are the mer-
chants dealing with diamonds and
rubies the same, or, are they differ-
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" knows it necessarily.
assure you that we do mot want 1o

We: 3
not 3

I

ent sets of people for these different |

items?

Shri Morarji Desai: Sometimes they
are the same; they are not necessarily
different. Therefore they cannot be
separated. It is difficult to separate
them. Anyway, we will see what
can be done.

Shri Gagrat: These commodities are :

separate and distinct from each other,
There can be no similarity between
diamonds and sapphires.

Shri Morarji Desai: Diamond by
mistake will not be kept as a sapphire;
sapphire by mistake may be kept as
a diamond!

Shri Zaveri: There are merchanis

who deal with both diamonds and
sapphires.

Shri Morarji Desai: We shall see
what can be done,

Shri Doshi: In the case of gold,

there is some marking on it to dis-

tinguish it from smuggled gold. But

in our case, there is no marking and
it can never be distinguished.

Shri Morarji Desai: How can smug- E
gled diamond be distinguished from 3
Smuggled and :

genuine diamond?
genuine things cannot be distinguish-

ed. These things do not happen by 3

mistake., The person concerned

cause haras.sment to anybody.
will see that honest people do

sulfer,

Shri Gagrat: We are obliged to you i

for giving us this opportunity.
Chairman; Thank you.
(The witnesses then withdrew)

The Committee then adjourned.

But 1 may 3
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and to effectively deal with the pro-!
blem posed by anti-social activities inl
the sphere of foreign irade such as|
smuggling, we would, at the same’
time, stress the need to take care lo |
see that the powers sought to be given |
fo the departmental officers are nct |
very wide and arbitrary as will inter-

“fere with the day-to-day functioning

of trade and business. For example, |
the power to search persons and pre- |
miges without a search warrant issued |

by a magistrate is an extra-ordinary i
power, Similarly, there js the power |
that is sought to be vested in the .
Customs Officers to require persons to |
make statements in writing and to |
sign such statements. There are also

Chairman: Your memorandum has
been distributed to members. If you
want to add anything to it you may
do so now.

Shri Gandhi: We are grateful +to
you for giving us this opporiunity of
appearing before you in person and

" discussing with you the points which

we have raised in our memorandum.
The present law governing customs
was enacted about 80 years ago and,
as we have stated in our memoran-
dum, ccdification of the customs law
has become very necessary for seve-
ral reasons. We are glad that it is
being done now, It is gratifying that
a number of new facilities and con-
cession asked for by the trade and re-
commended by the Customs Reorgani-
sation Committee are provided in the
new Customs Bill. At the same time,
we would like to point out that there
are some provisions which have far-
reaching implications and -which, ac-
cording to us, require slight modifi-
cations. We have suggested these

_modifications in the course of our

memorandum,

While we concede that it is neces-
sary to take all possible measures to
safeguard the interests of revenue

the powers which are proposed to be

given to the Customs officers to con~ :

fiscate the entire goods suspected to
be inextricably mixed with smuggled
goods. These are powers which, we’

think, are of a very extra-ordinary

nature. We have tried to point that
out in our memorandum. We have:
also given our comments on some of"
the other provisions of the Bill.

If you permit, Sir, we would like lo
bezin by drawing your attention to
clause 11 of the Bill,

that very little time was given fo us;

as the copies of the Bill were not :
available to the Chamber of Commerce :
till 10th July and the time left was
very little for us to cireulate the Bill ',

to our members.

Regarding clause 11, we very much
welcome the change which is there
Formerly there were no guiding prin-
ciple. Now the guiding principles

have been laid down. But we wani=

foaptdat cania ot L

In the initial |
stages, we have also tried to point out ;

Grfng SER




ity d that certain clarifications should be
\'there. We thought that they could

Item (e) relates to con-
. servation of foreign exchange and
* safeguarding of balance of payment:,
" We thought that this was a purpose
F-: - which could come under the Foreign
' Exchange Regulations. We wanted to
S ﬁnd out whether it was necessary in
‘= the cutoms Act, Then, item (p) is:
. “the carrying on of foreign trade in
“any goods by the State, or by a Cor-
=7 poration owned or controlled by the

‘® F+State 10 the exclusion, complete or
0 [ partial, of citizens of India;”.

n - R

't Shri Morarji Desai: What is the

- -
)

meaning of your saying that conserva-
F' ~ tion of foreign exchange should not be
e bne of the reasons for prohibiting ex-
' ports or imports?
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Shri Gaundhi: The question is whe-
" “ther it cannot come under the Foreign
Exchange Regulations.

QR = 0
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- Shri Morarji Desai: That is only for
‘ the breach of foreign exchange regu-
latlons That does not regulate
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7 of
R forergn exchange. Therefore, how can
- Y2t 14 not be put down here? It is a very
f..r» strange plea. Can 1mports and ex-

requirements

.-forelgn, exchange position? It is a
strange argument that you are raising.

' Shri Gandhi: We felt that the con-
-Servation of foreign exchange will not
come within the scope of this Bill,

g Shri Gandhi: We entirely agree that
s conservation of foreign exchange is
sEo Necessary.  OQur only point is whe-
{tmzd ther it should come within the scope
(| - 0f the Customs Bill.
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Siwri Morarji Desai: It is one of the
purposes of the Customs Bill. T do
not know how you are objecting to
this kind of thing here,

Shri Bade: All that he says is Lhat.
it is overlapping.

. Shri Morarji Desai: There is no-
harm in their overlapping. That
will remind these people every now
and then that such a provision is
there, They now seem to think that
foreign exchange is something with

which they can play according to their
free will.

Shri Gandhi: Anyhow, this i our
submission, The other point refers to-

carrying on of foreign trade by the
State,

Shri More: They have elaborately
stated their objections in their memo-
randum and we are supposed to havza
studied them. If they have something
to say in addition which, by some
chance, did not appear in the meno-
randum, then it will be worthwhile
for them to mention them now.

Shri Gandhi: It is not our inlention
to unnecessarily take your time. We
just wanted to stress our point.

Shri Morarji Desai: You may stress
those points which you think are im-
portant; not every point, so that we
might focuss our attention on thosa
important points,

Shri Gandhi: Coming to the duty on
pilferred goods, under the present law,
if a consignment is to be abhandoa=sd
by the party because it was pilferrad.
then no customs duty is leviable on
the abandoned goods. But, under the
present Bill, even if goods are aban-
doned complete custom duty will be-
payable. Here is a case wheve the
party cannot be held responsible af
all for the goods which are not ciesr-
ed by him, because pilferage is not
within his control. We would like
to stress that the position regarding
customs duly in respect of this should:
be as at present.
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Shri Morarji Desai: How does the
question of payment of duty arise in
the ecase of abandoned goods?

Shri Gandhi; If there is a consign-
ment, a part of which is pilferred. 1if
[ choose to take delivery of the
balance then only 1 pay custuns duty
on the whole consignment, urder the
present Customs Act. But, gnder
the Bill, even if I do not take dslivery
at all of the consignment, I have to
pay customs duly on the wadle wine-
signment.

Shri Morarji Desai: If you do not
take anything, you do not have to
pay anything.

Slhri Dehejia: Under the nuw Bill

they have to pay. 1 will explain the

position....

Shri Morarji Desai: Mo it should
not be there. It does mot stand to
reason. If that is the position under
the new Bill, we must change it
We cannot levy any duty on goods
which are not taken delivery of.

Shri Tridib EKumar Chaudhari: So
far as consignments of imported goods
are concerned, the general practice is
to have them insured. Suppose they
pay duty on pilferred goods, they
.can recover it from the insurance
‘companies. So, what is the harm in
paying customs duty? :

Shri Morarji Desai: His point is
slightly different. Suppose there s
a consignment of 100 tons out of
which 6 or 10 tons are pilferred. If
the remaining portion is taken deli-
very of, then they pay customs duty
on all 100 tons. But if they do not
take delivery of the consignment at
.all, under the present Act, they have
not to pay anything. Now, accord-
ing to them, under the present Bill,
'if 50 tons out of 100 tons are pilferred,
and the party chooses to abandon the
balance, even then customs duty will
be recovered from the party. How
can we levy the duty when they have
not taken delivery of the goods? T
do not understand if. We will have
to consider it later.
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Shri Gandhi: There are two provi--
goods |

sions—one about abandoned
and the other is about pilferred goods;

Shri Morarji Desai: For pilferred
goods you have to pay.
sure them and recover

from the insurance company.

Shri Gandhi: It is not possible to
cover the full cost by insurance.

Shri Morarji Desai: At any rate,
you pay the price and the freight.
Why not you pay the duty also?

You can in- |
the money |

e e o i

Shri Gandhi: If T may explain, the

position is this,

Shri Morarji Desai: Anyhow, that
is the existing law and we do uot
propose to change it.

Shri Gandhi: You are penalising in
the case of pilferred goods.

Shri Morarji Desai: Because I lLave
conceded one point, now Yyou are
stressing the other, If you persist, I
will not consider the other point
either.

Shri Gandhi: That we leave to your
good sgsense. Then, coming to the
valuation of goods, the departmental
rules should be made and applied on
a realistic basis so that there are no
unnecessary complications.

Shri Prabhat Kar; May I draw your
attention to clause 23(2) which says:

“The owner of any imported
goods may at any time before
clearance of the goods for home
consumption, relinquish his title
to the goods if they have not been
pilferred and thereupon the
Assistant Collector of Customs ¥
shall remit the duty thereon and
sell the goods:”

So, the question of payment is al-

ready there,

Shri Morarji Desai: That we will
consider when we take up the clauses.

Shri Gandhi: Coming to clause

18(b), the wording here is:

!
3
4
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ds G {1, “binding himself in a sum equal

eudt to twice the amount of the exceas
duty.”

Our submission is that instead of
"heing rigid and fixing a certain
mamount or percentage, would it not
Be desirable to leave it to the discre-

to jon of the officer, to fix it accerding
‘_ » the standing of the party, accord-
8, ‘ing to the goods, so that he may fix

w whatever he considers adequate? So,
'we suggest the substitution of the
words “up to twice the amount” in-
Sstend of * a sum equal to twice the
- amount”, leaving the discretion o the
he {eels

at officer to decide what
st A necessary.

Shri Morarji Desai: What is wrong
n =with this? Suppose you agree eaven

ie“to thrice the amount. Even then
fgfﬁfmu are not required to pay one
farthing more than what you have
ot} So, 1 do not see
£ ow this will affect you. Why should
mndiscretion be unnecessarily given to
> officers which will give them different
kihds of temptations to take money
b4from you? I do not think any incon-
venience is caused to you by this
Provision. Even if it is thrice, how
does it hit you? It is only when it
13 assessed that you will have to pay,
ind that too only the assessed amount.
I do not feel this requires any change.

«. Shri Gandhi: We would now rzia:
mto the second part of clause 23 re-
garding the destruction of the goods
There are certain cases of genuine
Hardship and sometimes it is not
possible for the importer to desiroy
the goods.

- e e (D *S

N.Shri Morarji Desai: In what type of

} Sﬂh Morarji Desai: Why. should
Government be put to the expendi-
re of destroying them? You im-
bort the goods and for reasons known
10 yourself you do not #ake them.
Why should then Government be put
10 the expenditure of destroying

N

them? You can take them and put
them in the sea or somewhere,

Shri Kilachand: It is in the interest
of the Government that we are sug-
gesting this, Once the goods are
abandoned or are to he destroyed,
why do you want the paty to have
anything to do with the goods? Sup-
pose, the goods may not be destroyed.
Then the party may bring them
through the back door.

Shri Morarji Desai: We will not
allow them to bring them through the
back door. However, if you are pre-
pared to pay the cost of destroying
them, Government will undertake it.

Shri Kilachand: You
the cost from the party.

can recover

Shri Morarji Desai: I do not mind
it, but this will be worse for you.
You will find that the cost will he
more. Afterwards please do not come
to us.

Shri Kilachand: My personal ex-
perience is that those goods canno! be
destroyed by the party without get-
ting the conseni of the State Govern-
ment and authorities concerned with
the regulation of explosives., It s
very difficult for private parties to
destroy them. What has the private
party to do?

Shri Morarji Desai: As I have told
you, I do not mind it if you are pre-
pared to pay the cost. I am prepar-
ed to recover the cost and destroy
them.

Shri Gandhi: The Assistant Collec-
tor requires the power only in case
the goods are non-saleable.

Shri Morarji Desai: It is stated there
‘provided the goods are not saleable’,
If the goods are not saleable then and’
then only he ‘may’ require. It is not
that he ‘shall’ require,

Shri Ramanthan Chettiar: But the
responsibility will be theirs.

Shri Morarji Desai: It is on their
behalf that the Government shall
destroy them.



‘is deliberately done,

Shri Kilachand: The option shouid
be given to the owner of the gools,

Shri Morarji Desai: Then it would
be very difficult, Either it is done
this way or it is done that way. It
cannot be both ways.  You think
over it and let us know,

Shri Kilachand; I think- an  ption
should be given. If you say, “Either
you accept this or you accept lhat”,
there is no choice and it is very dimi-
cult for the trade to accept, I would
say that you give the opltion {o tha
party.

Shri Morarji Desai: Thén let it re-
main as it js,

Shri Gandhi; Thep regarding clayuse
28 our submission is that there should
be some definite and reasonable
period, say, one year, within whien
notice should pe issued for recovery
of the levies even in caseg of collusion.

Shri Morarji Desai: When it is opl-
lusion, it must be indefinite, We
Want to make it impossible for ‘hem
to collude,
merce is capable of doing it both in
‘good and bad ways. When it ig g bad
‘Way you should have no  sympathy;
-otherwise, you loge your reputation,

Shri Gandhi: We also do not have
ARy sympathy for them.

Shri Morarji Desai: T do pot know
Why you want to side with them when
‘there is Suppression of factg or wil-
ful misrepresentation. It must re-
main indefinite with the sword hang-
ing on their heads all the while, It
It is not done
without a purpose. I want this (o be
'8s monstrous as I can make it. 'The
‘evil has become 30 rampant that I do
Not know what ig to be done except

'that I become very cruel about t,

Shri Gandhij: We have no sympathy
With them at aj, We are looking tn
the inconvenience which might bpe

“caused by keeping it open indefinitely,

Shri Morarji Desai: If there is in-
convenience caused to a wrong-doer,

Jet it be so.

- o
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Shri Gandhi: Even on suspicion?

Shri Morarji Desai: It will not he
merely op suspicion; it will be when
collusion is proved and when a wilful
mistake is proved, It cannot be done
without that, Unless that is proved
it cannot bhe re-opened.

Shri Gandhi T wij] now draw your
attention to clauge 99.  Earlier you
have not accepted this, so we will not
go into this again.

Now we go to clause 101, I would
again like to assure you that (this
Chamber or any Chamber of Com-
Mmerce would have no sympathy with
any smuggling or anti-social activity,

Shri Morarji Desai: T readily grant .
the intention, but I do not grant the
implementation,

Shri Gandhi: We would like to see
that genuine cases do not suffer, That
is why we would like to point out the
clause which we are how pointing out,

Shri Morarji Desai; T can only give
You one assurance and thag is that if

- any genuine case is put to hardship,

Wwe will deal with the officer also
similarly, ‘That is the only remeady
for it.  There jg no other remedy.
If loopholes are kept, the remedijes

will go astray,

Shri Gandhi; Here the customs offi-
Cers are to De empowered without a
magistrate’s order.

Shri Morarji Desai: Why is a magis~ _

trate so sacrosanct in this matter?
It is so sacrosanct because you al-
ways have the possibility of getting
away even when you have done the
deed, :

Shri Kilachand: The judiciary and
the.executive should be separate..

Shri Morarji Desai; It is an execu-
tive function entirely. It has no re-
lation to any Judicial decision. 1 do
not think we should enter into the
Judicial field at an,




;. ';_,x% “Shri Kilachand; There is a provision
“*.‘,hat it should be done under a mauagis-
fe'ate s orders.

~ Shri Morarji Desai: Our experience
g ‘»lﬁié that then the informalion is imame-
—diately obtained by the parties con-
- serned.  Therefore this has been

2 changed deliberately.

;- Shyi Gandhi: We would say ‘Assist-
ant Collectors’ or higher officers.

Fis Shri Morarji Desai: It can be &
.;' gazetted officer. It cannot he any-
t.=body else.

: 'f._.:' Shri Kilachand: This has to he done
fuiby Assistant Collectors, or, in the al-
ff ternatlve, by gazetted officers.

- [ Shn Morarji Desai; Who is a proper

:;:“oﬂ‘lcer who is not a gazetied officer?

'ff‘f Shri Dehejin: Here it is the officer
rf'“authorlsed in this behalf by the Col-
.{, jector of Customs. In Clause 102, it

_‘13 a gazetted cfficer.

o 'fIShJi Morarji Desai: It should be a
' gazetted officer here also.

¢ Shri Dehejin: Clause 102 is confined
to particular goods. It is not any
¥person who can do it. Clause 101 is
i{}f‘! respect of certain goods. Suppose
za - mari has smuggled certain goods
%rom Pakistan border. Information
Was received that he is passing
through some part of Punjab. At
sthat place Gazetted officer may not be
there These items relate to gold,
Watchcs etc. in respect of which he
an be searched anywhere,

jShl‘l Morarji Desai: There is no
rontier withoul a gazetted officer.
#¥ou have gazetted officer everywhere,

Shr: Dehejia: Clause 102 says that
ariare  officer of customs shall take
=him to the nearest gazetted officer of
stoms or magistrate.

_Shl‘l Morarji Desai: The provision is
8 follows:;

“102(1) When any officer of
~Customs is about to search any
'Person under the provisions of
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section 100 or section 101, the
officer of customs shall, if such
person so requires, take him to
the nearest gazetted officer of
Customs or magistrate.”

The person, shall ask that he may be
produced, We will see whether this

should be done whelher he 1equ1rc~* or
not,

Shri Gandhi: Clause 103 mentions
‘without unnecessary delay’. It is
very vague. He has to be produced
forthwith before the magisirate.

Shri Morarji Desai: It is {0 he done
within 24 hours.

-Shri Dehejia: That means, without
unnecessary delay with 24 hours.
Iven within those 24 hours. there
shoulidl be no delay whaisoever, That
was the point.

Shri Morarji Desai: 24 hours is the
time within which he has to be taken.
There is the Criminal Procedure Code.
Clause 103 is all right.

Shri Gandhi: In Clause 120, con-
fiscations of goods are inextricably
mixed with smuggled goods. This is
a new provision. He can take all ihe
goods which cannot be identified in
this category. How can a person
prove who genuinely purchases some-
thing? ‘

Shri Morarji Desai: We all know,
There is no genuine law-breaker.

- Shri Kilachand: We should know
what are genuine goods and what are
smuggled goods. For people who do
bona fide transaction, there should he
no harassment.

Shri Morarji Desai: The
says:

proviso

“Provided that where the owner
of such goods proves that he had
ne knowledge or reason to believe
that they included any smuggiled
goods ag such part of the goods as
is proved by him to have not bheen
smuggled, shall not be liable to
confiscation.”
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Shri Kilachand: The option should
be given to the owner of the goods.

Shri Morarji Desai: Then it would
be very difficult. Either it is done
this way or it is done that way, It
cannot be both ways. You think
over it and let us know,

Shri Kilachand: 1 think- an  ption
should be given. i you say, “Either
you accept ihiz or you accept (hat”,
there is no choice and it is very dif-
cult for the {rade to accept. I would
say that you give the ovtion {p the
party.

Shri Mozrarji Desai; Then let it ye-
main as it js,

Shri Gandhi: Then regarding clause
28 our submission is that there should
be some definite and reasonabla
period, say, one year, within whien
nptice should e issued for recovery
of the levies even in cases of collusion.

Shri Morarji Desai; When it ig col-
lusion, it muyst be indefinite. We
want to make it impossible for ‘hem
to collude. 1 know trade and com-
merce is capable of doing it both in
good and bad ways. When it is a bag
way you should have no sympatliy;
-otherwise, you loge your reputation,

Shri Gandhi: We also do not have
any sympathy for them.

Shri Morarji Desai: 1 do 0t know
Why you want to side with them when
there is Suppression of factg or wil-
ful misrepresentation. It must re-
main indefnite with the sword hang-
ing on their heads all the while, It
is deliberately done, It is not done
without a bpurpose. I wani this g be
as monstrous as I can make it. The
evil has become 50 rampant that I do
not know what is to be done except
‘that I becomea very cruel about °t,

Shri Gandhi: We have no sympathy
with them at aj), We are looking tn
the inconvenience which might he
‘caused by keeping it open indefinitely.

!

Shri Morarji Desai: If there is in-
convenience caused to a wrong-doer,
Jet it be so.

- .
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Shri Gandhi: Even on suspicion?

Shri Morarji Desai: It will not be
merely on Suspicion; it will be when
collusion is proved and when a wilful
mistake is proved. It cannot he done
without that, Unless that is proved
it cannot he re-opened,

Shri Gandhi T wi now draw your
attention to clause 39.  Eanlier you
have not accepted this, so we will not
go into this again,

Now we go to clause 101. I would
again like to assure you that thig
Chamber ar any Chamber of Com-.
merce would have no sympathy with
ahy smuggling or anti-social activity,

Shri Morarj; Desai: 1 readily grant .

the intention, but I do not grant the
implementation.

Shti Gandhi; We would like to see
that genuine cases do not suffer. That
is. why we would like to point out the
clause which we are how pointing ont,

Shri Morarji Desai; I can only give
you one assurance and that ig that if
any genuine case is put to hardship,
we will deal with the officer also
similarly,  That is the only remedy
for it. ‘There is no other remedy.
If loopholes are kept, the remedies
will go astray.

Shri Gandhi: Here the customs offi-
cers are to De empowered without a
magistrate’s order,

Shri Morarji Desai: Why is a magis-
trate - 50 sacrosanct in this mafter?
It is so sacrosanct because you al-
ways have the possibility of getting
away even when vou have done the
deed, '

Shri Kilachang: The judiciary and
the .executive should he sepatate,

Shri Morarji Desai; It is an execu-
tive function entirely, It has no re-
Iation to any judicia) decision. I do
not think we should enter into the
Judicial field at all,

L1
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f;{ Shri Kilachand: There is a provision
that it should be done under a magis-
: «,frates orders.

~1:I‘rI

= 5 Shri Morarji Desai: Our experience
.45 that then the informalion is imme-
intely obtained by the parties con-
: --;cerned. Therefore this has been
"-»,_changed deliberately.

El
._'_‘;._r— Shri Gandhi: We would say ‘Assist-
ant Collectors’ or higher officers.

can be &
be any-

, Shri Morarji Desai: It
jazetted officer. It cannot

" Shri Kilachand: This has to he deone
£ by Assistant Collectors, or, in the al-
i ifernative, by gazetted officers.

wi Shri Morarji Desai: Who is a proper
officer who is not a gazelted officer?

»: Shri Dehejia: Heve it is the officer

uthorised in this behalf by the Col-

ux.-leci,or of Customs, In Clause 102, it
ls a gazetted cfficer.

'T "'Slm Morarji Desai: It should be a
azetted officer liere also.

i Shri Dehejin; Clause 102 is confined
%to particular goods. It is not any
i, g;arson who can do it. Clause 101 is

respect of certain goods. Suppose
£4 mari has smuggled certain goods
from Pakistan border. Information
HWwag received that he is passing
ffthrough some part of Punjab. At
pthat place Gazetted officer may not be
_falithere, These items relate to gold,
BrsWatches etc. in respect of which he
an be searched anywhere.

Shri Morarji Desai: There is 0o
zirontier withou! a gazetted officer.
?{bu have gazetted officer everywhere.

: 8hri Dehejia: Clause 102 says that
hle officer of customs shall take
lim to the nearest gazetted officer of
fustoms or magistrate.

-“102¢(1) When any officer of
i fustoms is about to search any
_' person under the provisieons of
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section 100 or section 101, the
officer of customs shall, if such
person so requires, take him to
the necarvest gazetted officer of
Customs or magistrate.”

The person shall ask that he may be
produced. We will see whether this
should he done whether he requires o
not,

Shri Gandhi: Clause 103 mentions
‘without wunnccessary delay’. It is
very vague, He has to he produczd
forthwith before the magisirate.

Shri Morarji Desai: It is 1o be done
witlin 24 hours,

Stri Dehejia: That means, withour
unnecessary delay with 24 hours.
Even wilhin those 24 hours, there
should be no delay whalsoever, That
was the point,

Stari Morarjj Desai: 24 hours is the
time within which he has to be laken.
There is the Criminal Procedure Coce.
Clause 103 is all right.

Shri Gandhi; In Clause 120, con-
fiscations of goods ars inexiricably
mixed with smuggled goods. This is
a new provision. He can take all ithe
goods which cannot be identified in
this category. How can a person
prove who genuinely purchases some-
thing?

Shri Morarji Desai: We all know.
There is no genuine law-breaker.

. Shri Kilachand: We should know
what are genuine goods and what are
smuggled goods. For people wha do
bona fide transaclion, there should be
no harassment.

Shri Morarji Desai:
says:

The proviso

“Provided that where the owner
of such goods proves that he had
no knowledge or reason to believe
that they included any smuggled
goods ag such part of the goods as
is proved by him to have not been
smuggled, shall not be liable to
confiscation.”



That is provided here, I do no!
know what you have got {o stress?

Shri Kilachand: In Clause 120, the
onus of proof is on whom?

Shri Morarji Desai: On the defaul-
ter. Otherwise no smuggling will be
proved at any time. How is smug-
gling to be proved at any time?

Shri Ramanathan Chettiar: What
are the suggestions and methods which
our friends would suggest to end this
smuggling? ]

Shri Morarji Desai: Can anybody do
it? Smuggling is an age-old pro-
fession.

Shri Ramanathan Chettiar:
can say some ways and methods,

Shri Morarji Desal: The only way
in which they can help us is nol to
allow such persons to become Mem-
bers. They can remove such people.
If there are prominent people doing
that, how can they remove them? I
don’t think you can ever do it.

Shri Kilachand: If Governmeni is
not able to say who is a smuggler and
who is not, how can the Chamber of
Commerce do it?

They

Shri Morarji Desai: Even if you
have a clause, you can’t implement it,
Don't make impossible provisions.

Shri Kilachand: The fact remains
that there are certain natural diffi-
culties which a genuine man may have
to suffer on account of an officer who
may not be in the know of things.

Shri Morarji Desai: Dismiss that
officer the momment you prove like

that. You say, he has done this, he
has harassed me, ete. That is what
we will do.

Shri Kilachand: My point is that
damage has heen done.

Shri Morarji Desai: No body ig5 so
genuine, There comes the difficulty.
In certain cas2s he makes up with the
officer and he does not want to com-
plain. He dses not want to compiain
against him. What can I do in that
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case? The really genuine man wil}:
complain about it and I will lake
action against the officers concerned,
Otherwise, I cannot do snything. it
is just your own inability to deal with
your members,

Shri Bade: Do you want that this
should be deleted?

Shri Morarjii Desai:
want that.

He does not |

Shri Gandhi: We certainly do not
want it to be deleted.

Now, I come to clause 140—Offenc-~-
:s by companies. Here it is provided
that every person who at the lime
the offence was commilted was in
charge of, and was responsible to the
company for the conduct of the busi-
ness of the company, shal] he deemed
to be guilty of the offence. This.
would mean 'bot it would include all
the Directors, Managing Directors and
other Officers of - the company. It
wil] create a lot of hardship.

Shri Kilachand: The point is that
the Directors who attend meetings ot
the company once a month or once in
two months are also unnecessarily in-
volved here. 'The person who is
really in charge of the company and
responsible tn {he company shouid be
Jeemed to be guilty of the offen:a, °
Otherwise, it would result in a vicari-
cus liability.

Shri Dehejia: This provision exists
in so many other Acts also.

Shri Gandhi: At the time of th& 73
Companies Act also, we had pointed «f
out that it woeild impose a vicariou - 4§
liability, - Ty 3

- Shri Morarji Desai: It says:
“....every person who, at the
time the offence was committed
was in charge of, and was res-
ponsible to, the company for the
conduct of business of the com-
pany, as well as the company,
shall be deemed to be guilty of the
offence....™




it b

b

NI .
E[,__:H"i‘he Director is not held responsible.
= 1t.is no use saying that the Directors
: ‘gre also brought in. It is only the
_,&‘“{'cf:hairman or the Managing Director
%\;ho will come 1.

Li ghri Bade: The proviso is there.

ks - “Provided that nothing conlaln-
F= ed in this sub-section shall render
©.. any such person liable to such
L punishment provided in this
£ cised all due diligence lo prevent
" the commission of such offence.”

Ko

5 Chapler if he proves that the
2 offence was committed  without
£ his knowledge and that he exer-

;i Shri Kilachand: How can the
E: Director prevent the commission of
=guch an offence. The Director is not
< aware of it.
_&14.'?-:-

Sk

> Bhri Morarji Desai: That is what
E=you can say immediately. Nobody is

-Lg;oing to prosecute the Director.

e Seware Ry

7 Shri Kilachand: That could be

3

g Shri Morarji Desai: It cannot be
, tlarified, If it is clarified, then the

:__,Shri Kilachand: It is a very wide
g5Provision. It may be construed to
‘mean that anyone of the Officers ot
L-the company, even the Director, can
,ﬁge held- guilty of the offence.

'rShri Morarji Desai: The proviso is
Jvery wide, The proviso covers every

= 1 Fla

P Shri Morarji Desai: He can say that
1 -’53:&? offence was committed without his
o W0wledge, But if it is proved that
W€ offence was committed with his
4MlOWledge, then he shall be deemed
e be guilty of the offence,

812 (B) LS—3
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Shri Dehejia: There are various
types of instances. There may be a
resolution of the Board itself, saying
how things should be done and all the
Directors may ‘have participated.
Then, there may be another instance
where the Chairman has given an
order to the Secretary and the Sec-
retary has done it. Only the Chair-
man and the Secretary know about it.
In some cases Directors are a party to
it and in some cases Directors arve not
a party to it. It happens like Lhat.

Shri Morarji Desai: it will have to
be proved. It is stated:

“ . it is proved that the
offence has been committed with
the consent or connivance of, or
is attributable to any mnegligence
on the part of, any director,
manager, secretary or other officer
of the company, such director,
manager, secretary, or other
officer shall also be deemed to be
guilty of that offence....”.

It is very clear here, There is no

ground for apprehension.

Shri Gandhi: Then there is the last
point about Appellate Provisions.

Shri Morarji Desai: You want a
Tribunal. No Tribunal will be given.

Shri Kilachand: There are Tribunals
provided in similar enactments, nnder
various other laws. Why mnot also
here?

Shri Morarji Desai: In Customs,
things are so difficult to prove,
Once you go into those things, I think,
no case will be proved.

Shri Kilachand: Theré should be an
independent appellate authority.

Shri Morarji Desai: When it is a
prosecution, it goes to the magistrate
and it goes even to the Supreme
Courl, When it is an executive fine,
it is not a judicial decision and, there-
fore, it should not go to the judicial
authority.

Shri Xilachand: The aggrieved
party should have some independent
body.



Shri Morarji Desai: In foreign coun-

tries, the fines are levied on the spot
by the policemen. There is no ques~
tion of even an appeal

Shri Kilachand: It is not on the
spot. It is only in the case of traffic
cases,

Shri Morarji Desai: Traffic cases
and sanitation and things. Thie is
sanitation of public life.

Shri Bade: Does he want that the
appellate authority should be just
like the one as in Income Tax?

Shri Kilachand: That is whal we are
saying.

Shri Gaundhi; Sir, we are very
grateful to you fir giving wus this
opportunity for expressing our views,

Shri Morarji Desai: Thank you for
being very brief.

Mr. Chairman: Thank you,
(The witnesses then withdrew.)

II. ALL INDIA JEWELLERS' ASSOCIATION
New Deumr

Spokesmen;

-

1. Shri Bhola Nath

2, Shri Sultan Singh Backliwal
3. Shri Jawaharla]

4, Shri V. J. Merchant

(Witnesses were called in and they
took their seats)

Chairman: Your memorandum has
been circulated to the Members of
the Committee. Have you anything
more to add?

Shri Merchant; I shall first deal
with the history of the import of pre-
cious stones. It has been allowed to
be imported without any duty for
quite a long time now. Recently a
small duty of ‘5 per cent has been

. Imposed, The result is that quite a

considerable quantity of precious
stones has already come into the
country.
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.of the Sea Customs Act.

]

Shri Morarji Desai: Are you deal-
ing only wih precious stones—-ex-
cluding diamonds—that ig rubies, sap-
phiers and emeralds

Shri Merchant: Prioy to the parti-
tion of Burma quite a large quantity
of precious stones has come tp India
and a good part of these precious |
stones are in circulation. It is alse’
very easy to import these stones
from outside India, They are avail.:
able in plenty within the country.
Therefore, there is no point in3
smuggling these stones. Our sub- j
mission is that these three items*
should be excluded from the purview

Then I come to clause 118, which
says that “Where any smuggled goods
are contained in a package, the pack-
age and any other goods contained -
therein shall also be liable to con-
fiscation.” Suppose I have bought
some precious stones. I do not know -
whether they are smuggled or not t
Along with my other items of jewel-
lery .1 go to a safe-deposit vault to.
keep it in safe custody. At that time
the Customs Officer .comeg ‘and ex-
amines the packet, The result woild
be I would lmse the entire lot. -

Shri Morarji Desai: You have to
read the proviso to clause 120 which 3
says: :

“Provided that where the
owner of such goods proves that
he had no knowledge or reasons
to believe that they includeq any
smuggled goods, such part of the
goods as is proved by him to
have not been smuggled, shall
not be liable to confiscation” v &

Shri Merchant: That proviso would*:
apply only to clause 120, r

Shri Morarji Desai: Supposing weé
make a similar proviso here as well?‘

Shri Merchant:
not mind.

Then we woﬂlaf

Shri Morarji Desai: We had toldf
the other deputation that we shallig
consider what best could be doné’j



"u
¥ about precious stones. It is not pos-
o] aible to exclude them entirely.

: " Shri Merchant: There is no parti-
-+ cular mark or anything on the pre-
k.| cious stones to find out whether they
. are imported or are indigenous ones.

.. Shri Morarji Desai: That applies to
' so many items.

Shri Backliwal: But the main fac-
- tor to be considered is that these
‘i stones are available in plenty. The
oy import duty of 5 per cent ig almost
- insignificant, Local consumption ‘of
""" these stones is not much; we export
ﬁ' © & lot,

¢ - Shri Morarji Desai: How much do
you export from local sources?

=~ Shri Backliwal: In India there are
... crores worth of precious stones which
FL -have come from Burma, Ceylon and
_other countries. The princes and
‘' other rich classes have been having
" these as a form of investment, A
3 J:, good part of these are now being
A% recut and rephased.

ﬂ Shri Morarji. Desai; There is per-
A haps a case fov precious stones to

persons who deal in both. Therefore
" e have to see how best this can be

If the precious
meant to mclude these

ian.  Shri Hari Vishnu XKamath: Will
;-’this difficulty of differentiation bet-

3 ween deshi and videshi precious

Shri Merchant; There are also
»-other precious stones. They are

fage. Shri Hari Vishnu Kamath: You
‘figed 8ay it is difficult to distinguish be-
¥ tween deshi and videshi, indigenous

and foreign, Does this difficulty of
differentiation apply only to these-
three kinds or other categories also?

Shri Merchant: It also applies to
other categories.

Shri Hari Vishnu Kamath:; For in-
stance?

Shri Backliwal: There are about 64
types of precious and semi-precious
stones known to the jewellers. To
define all of them will be quite
difficult.

Shri Hari Vishnu Eamath: You arz
not bothered about those?

Shri Backliwal: We are bothered.

Shri Hari Vishnu Kamath: You are
sticking only tg these three.

Shri Morarji Desai: They are
bothered only about these three, be-
cause these three are common and
there is no incentive for their smug-
gting.

Shri Hari Vishnu Kamath: Even
the uncommon ones are precious
gtones.

Shri Morarji Desai: The uncommon
ones are smuggled, but these are not
smuggled because they are freely
allowed to be imported.

Shri Backliwal: The others are not
so much in fashion and not so much
worn by Indians. Some of it is im-
ported and some are found indige-
nously, and most of them are ex-
ported: for instance the cinnamon-
ruby, aquamarine, period and many
other precious stones,

Shri Hari Vishnu EKamath: What
about onyx and amethyst?

Shri Backliwal: They are also pre-
cious stones in which we deal,

Shri Narendrasingh Mahida: Is
there any difference between the
locally produced ruby and the for-
eign-produced ruby, in the polishing
and so on?



Shri Backliwal: There is not much

-difference between them. You cannot

distinguish between the two. Once
they are cut, and even in the raw
form, many of them cannot be dis-
tinguished. '

Shri Ramanathan Chettiar;
about Rangoon diamonds?

What

Shri Morarji Desai: They are arti-
ficial stones,

Shri Backliwal: We are not deal-
ing with synthetic stones but real
ones found naturally. Synthetic and
chemical things are different.

Shri Morarji Desai; We have said
we will consider that,

Dr, L. M. Singhvi: If a proviso
similar to the proviso tg clause 120
is incorporated in clause 118, will
their interests be safeguarded?

Shri Morarji Desai: They say that.
But we will have to see whether
only for these three it has to be done.

Dr. L. M, Singhvi; That is a mat-
ter for us.

Shri Morarji: Desai: We have to
see how best to give them protection.
There is a genuine case for giving
them protection.

Shri Merchant: If a proviso is ad-

ded, we suggest that it should be on
these lines:

“Provided that other goods can
only lbe confiscated provided the
owner thereof knowing that any
goods are smuggled places other
goods with them but not other-
wise,”

The entire burden is being put on
the owner. It he knows that there
are smuggled goods in the packet,
then it can be confiscated, But if he
himself is not aware about it, it
should not be confiscated even if it
is diamond. Clause 120 goes beyond
this. The proviso I am submitting is
to the effect that if he knowingly
puts a smuggled item in the packet,
then it can be confiscated.
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Shri Morarji Desai: Are you con-
sidering this only for precious stones,
or are you speaking generally?

Shri Merchant: Only for precious
stones.

Shri Morarji Desai: I have said
that we will consider that You can
give that suggestion.

Shri Bade: You say that it is im-
possible to prove the negative ip the
court.

Shri Merchant: Yes,

Shri Morarji Desai: You have
brought this packet to show all the

precious stones? Does anybody want -

to see these?

Shri Backliwal; You will see, Sir,
that it is difficult to distinguish
them,

Shri Merchant: Even if it is smug-
gled it is very difficult to find out

Chairman:
stone 'in it?

Shri Backliwal: Not at ali, Sir,
what T want to submit is this. Pieces
like these come to us from princes
or other customers, from o many
people. What are we to do? Wg are
sabisfied after getting the purchase
voucher. Suppose they give us that
and we buy a thing in good faith.
How are we to know at the time of
purchase whether one stone out of
the whole necklace or the whole set
may be such which a Customs Officer
may say.is a smuggled stone?

Shri Morarji Desai: Nobody will be
taken to task for that. If you puf-
chase one necklace in a genuine
manner, and one stone in it—whe-
ther small or big—is found to be
smuggled, nobody is geing to find
fault with you, unless you have put
it yourself afterwards,

Shri Backliwal: There may be
one stone in it on which a Customs
Officer may have a doubt.

Is there any smuggled

Shri Morarji Desai: Have you becn
harassed like that?

B m—




Shri Backliwal: There have ' been

" cases, not with wus but with some
iae other traders.

7 Shri Morarji Desai: How many?
. Yesterday we were told that there

~were only four or five cases since
e 1955-

Shri Merchant: But after the com-
& . ing into force of the new Customs
Act ....

Shri Morarji Desai: As I said, we
are going to consider this.

Shri Hari Vishnu Kamath: May I
-~ know whether these three kinds of
' precious stones dre in fashion or in

¢ ° common use because they are used

' as part of jewellery only, or because

© . they are prescribed by astrologers

for their clients; and, if so, whether
there are not nine precious stones for

. nava grahas?

Shri Morarji Desai: Nava rathnas.

= Shri Backliwal: They are used for
%. two purposes in India. Most of
% the people put their money in jewel-
-, lery more as an investment rather
than merely lor the sake of orpa-
-+ ment, When one wants to invest a
7o large amount of money—the word
e ‘large’ being a relative word—one
buys jewellery, emerald, sapphire
k% - and ruby; the others will be less
it - costly. Also, many people weaT
2. them for beneficial effects of the nava
. grahas in the zodiac.

. Shri Hari Vishnu Kamath: So there
-} - are nine precious gems, But you are
ha=e concerned only with three.

i Shri Backliwal; Some of them are
. semi-precious, e.g, turquoise or  yel-
- low sapphire.

e Shri Prabhat Kar: Suppose there
2 is a packet of precious stones. While
- distributing it, you may distribute it
one here, one there, etc. So far as
“this is concerned, this will be one
‘out of a -thousand items. They will
get distributeq at several places.

~ Shri Morarji Desai: What they say
» i3 that in respect of these precinus
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stones there is no incentive for smug-
gling. That is how they are plead-
ing, and there is something in what
they say. There have been very few
people found smuggling these, Ac a
maftter of fact no case has been prov-
ed so far.

Shyi Prabhat Ear: But this ques-
tion is raised that if one out of a
hundred sbtones is found to be 2
smuggled one, then all the other
ninety-nine will alsg be confiscated.

Shri Morarji Desai: That should
not be done.

Shri Prabhat Kar: If it is done in

the manner I have described?

Shri Morarji Desai: That risk we
have to take.

Shri Prabhat Kar: I wanted to
know whether we will consider that
agpect.

Shri Backliwal: Reference are
sometimes made to under-valuation
and over-valuation. But our submis-~
gion is.... '

Shri Morarji Desai: Under-invoic-
ing and over-invoicing. That Xve
have got to take care of, You are
alsp not free from that, I thinlk.

Shri Merchant: It is covered hy
the Foreign Exchange Control regu-
lations.

Shri Merchant: Section 120:
have the same objection.

we

Shri Morarji Desai: The same argu-
ment for every clause.

Shri Merchant: In clause 121 there
is a practical difficulty.

Dr. L. M, Singhvi: The same ob-
jection that they have to clause 118,
they have also for clause 120. To my
earlier gquestion, the witness said
that if the proviso to clause 120 is
incorporated in clause 118, their in-
terests would be safeguarded, and
they would have no objection. If
there is the same gbjection to lause
120, it may not remove the difficulty.



Shri Morarji Desai: The Com-
mittee will consider when we take
it clause by clause.

Dr, L. M. Singhvi: I would like to
know their clarification. What js their
position? They said that if this provi-
20 is added there, they would have
no objection, They say that clause
120 is objectionable.

Shri Merchant:
like this;

Clause 120 reads

“Where smuggled goods are
mixed with other goods in such
manner that the smuggled goods
cannot be separated from such
other goods the whole of the

the goods shall be liable to confis-
ecation ;"

Restricting myself to the three pre-
cious stones, in the case of these
three stones, it is wery difficult to
find out whether it is smuggled.

Shri Morarji: Desai: Once a thing
is found to be smuggled, then, it can
be separateq from all others. What
do you mean by saying that they
cannot be separated? It is quite a
different thing altogether, This may
not apply to precious stones. You
are imagining something. When does
this apply? You have got 100 precious
stones. When will confiscation come?
When it is proved that a part of it
or the whole of it is smuggled. Even
if a part is smuggled, we will have
to prove that these stones are smug-
gled. This means that they can be
separated. There is no question of
confiscating the whole thing, You are
not understanding the clause at all.

Shri Backliwal: The gquestion was
one of proof °

Shri Morarji Desai: Tf it is net
proved, nothing will be done, The
prosecution will have to prove that it
is smuggled. Once it is proved that
it is smuggled, vou have to prove
that it is bona fide wyou had no
knowledge. All that comes later.

Shri Merchant: Suppose the smusg-

gled one is not identified, ihe whole
is not to be confiscated.
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Shri Morarji Desai: If I can prove
that the whole packet is smuggled,
you have no objection left, If, in the
packet, I say ‘that something is
smuggled, I will have to prove what
is smuggled, Otherwise you are not
going to be charged.

Shri Merchant. It may be said as
well by the Customs  Officer that
they were smuggled.

Shri Morarji Desai:
Czar, He will have to work under
the law, He will have to prove that
the whole is smuggled.

Shri Backliwal: It should be pro-
vided beyond all suspicion,

Shri Morarji Desai: It is impossi-
ble if you go on suspecting,

Shri Merchant: If out of 100
stones, they say 1 or 2 are smuggled?

He is not a

Shri Morarji Desai: If people who
do not know law want to become
lawyers, it iz impossible.

Shri Hari Vishnu Kamath: How
would you like to amend it? .
Shri Morarji Desai: They have

suggested that precioug stoneg should
be kept out.

Shri Hari Vishnu EKamath:
will be considered later.

Shri Morarji Desai: That is what I
have gsaid.

Shri Merchant: Clause 121 says:

“Where any smuggled goods
are sold by a person having
knowledge or reason to Delieve
that the goods are smuggled
goods the sale proceeds are liable
to confiscaticn.”

Shri Morarji Desai: “A person hav-
ing knowldege or reason to beiieve™
what are you objecting to?

Shri Merchant: I am poiuting out
that it is said that the sale procecds
shall be liable to confiscation, Sup~
posing the sale proceads ave in the
form of currency notes, after orders
of confiscation are made, thay should
be confiscated, not before that.

That
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- . 'Shri Morarji Desai: How can they
“‘dp before that? Iow can nnythmrr
s "ba confiscateq before an order is
“passed‘? Notes cannot be coniiscated
;:.‘befme an order is passed. [ do not
7 5e€ L0 what you are objecting,

- Shri Merchant: Worded as it is,
, "ther-e is power to confiscate.

&= Shri Morarji Desai: How:can any-
4 thmg be confiscated before an order
48 ig passed? Once the. first part is
L roved the second part will follow.
‘! There is no question of seizing it. Go
- on further.

 Shri Morarka: In this clause it is
smd that the sale proceeds shall be
iiable to confiscation. They say that
_ thig section is very harsh for bona
ﬁed purchasers. It is not harsh for
the purchasers The purchaser will
not be in possession of the currency
notes, i.e. the sale proceeds.

=
'\.

. Shri Morarji Desai: If you are
‘gomg to take up unnecessary things,
_ " you may lose your main thing.

: ‘m Shri Merchant: It is not a question
e bringing in unnecessary  lhings.
‘jWe have viewed it from our own
We are expressmg Jour gwn

Clouse 123

ot Shn Morarji Desai: What is your
' Again, precious stones

Shvi Merchant: ‘That is one part.
“The ratio of (he decision of the Sup-
“Dreme Cowrt in A.LR. 1962 Supreme
Court 316 should bhe incorporated in
‘this clause, about burden of proof.

... @hei Morarji Desai: Here the
"'burden of proof is deliberately put
Ef- the smuggler. You want to re-
‘.Yerse that, That will never be done.

* Shri Merchant: I am only draw-
"ing attention to the judgment of the
slJ.,I:l~1‘e1ne Cowrt,

¥ Shri Dehejia: That judgment is in
Four favour.
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Shri Bade: You say that the pur-
chaser who takes the smuggled
goods by giving the price and from
whom the goods are seized should
prove that these goods are not
smuggled.

Shri Merchant: What I say is that
the ratio of the Supreme Court
judgment should be incorporated in
this. If you wish I will read it out.

Shri Morarji Desai: I do not think
you need read out everything.

Clauses 101 and others

Shri Merchant: These clauses re-
garding searches, seizure and arrest
are so strongly worded that they
give tremendous powers to the cus-
toms officers without any pressure
from the court of law.

Shri Morarji Desai: There will be
no court 'ot law brought into this.

Shri Merchant: These should be
amended in such a way that before
action is taken, at least some oppor-
tunity should be given to the persons.

Shri Morarji Desai: Opportunity
cannot be given before seizing it

Shri Merchant: An honest man is
liable to be penalised,

Shri Morarji Desai: If an honest
man is penalised, then the officer will
be penalised.

Shri Merchant: That is a different
muegtion,  The clauses as  worded
give tremendous powers,

Sturi Morarji Desai:
that.

Nobody denies

Shri Backliwal: The point "is that
in the jewellery irade unlike other
trades where goods arve sold and
bought, it is the confidence of the
customers on the trader that is most
:mportant.

Shri Morarji Desais In the case of
precious stones, you yourself admit-
ted that there have heen only four
cases from 1955 till now. Four cases
are not many cases.
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Shri Backliwal: They are major
cases, There have been many other
cases of harassment,

Shri Morarji Desai: You give a
list of those cases. We will go into
each one of them.

Shri Backliwal; I will.

Shri Hari Vishnu Kamath: What is
the nature and kind of harassments
{2 which you are subjected?

Shri Backliwal: Suppose on the
slightest suspicion....

Shri Morarji Desai: Why suppose?
(Give concrete cases.

Shri Backliwal: There is a firm in
Delhi—Ivory Palace. They had a
packet of diamonds....

Shri Morarji Desai: I thought you
were not concermed with diamonds.
There are many smugglers of dia-
monds in this country. We have to
act even on suspicion about these
people.

Shri Backliwal: He had also rubies.

There was one firm in Chandni
Chowlc. The Customs people had sus-
pected that the ruby package that
he had was smuggled. Actually, that
person was taken to task.

His business was lost. Many of the
jewellers have ceased to have any
trading or association with him.

Shri Dehejia: Could you kindly
give a list of people who have gone
out of business as a result of haras-
sments?

Shri Backliwal: I did not bring it.
We will submit it.

Shri Morarji Desai: Names of peo-
ple who have been harassed and how
they have been harassed.

Shri Hari Vishnu EKamath: Those
who have been forced out of busi-
ness.

Shri Backliwal: We will

" he has been wrongly harassed.

|

|
¢
i
5
¥

The point I wanted to make is thaf'
this is the only trade in the worldf
where all sales are done on the con.¥{
fidence of the trader. The averagej
customer does not know the worth§
and value of the ornament he s}
buying. Jewellers run their busines}
for generations on this confidence 3;
Suppose 2 jeweller is harassed; .i
loses his reputation.

A
Shri Morarji Desai: If anybody is?
harassed, we will take action againstj
the officer, f
Shri Backliwal: But the reputation 3
of the jeweller is gone. 4

Shri Morarji Desai: We will punish
the officer and publish the fact that}

Shri Hari Vishnu- Kamath: Youf
never publish it. It has never been
published. :

Sh;i-Merchﬁnt: We feel that these
provisions are very harsh. ¢

Shri Morarji Desai: They have tof
be harsh, because the profession of
smuggling requires to be rooted out. §
That cannot be done unless there is }
heavy punishment. 1

Shri Merchant: The honest citizenz
is liable to suffer in the process. £

Shri Morarji Desai: If an honest
citizen suffers, we ‘will dismiss the)
officer. v

Shri Merchant: The officer will i 7
ways say that he had reason to be- 4§
lieve and so on. N

guarantee that no
will he smuggled by anybody?

give that. guarantee?

Shri Hari Vishnru Kamath: Can:3
you formulate a code of conduct 07
your own fraternity and take actio? 2
according to the code, even boyecob
ting any members of your fraterni® &

)
<




naﬁf'ﬁ-who are proved to have smuggled

it : 2 goods?

iy
Xy Shri Morarji Desai: They can never
“_‘;{*-‘ do that.

¥ Shri Hari Vishnu Kamath: Let the
., answer come from them,

; Shri Morarji Desai: I know huwman
= affairs as they are taking place.

.. Shri Backliwal: There is no writ-
. ten code of conduct. But there is a
=7 hereditary code of conduct which is
£ inherent in every jeweller all over
* India and all over the world.
: Shri Morarji Desais Have
- jewellers gone wrong? Have
" not smuggled goods? Have they not
i been punished? There is no section
- - for which you can give a guarantee
" that there will be no wrong done by
- it

not
they

o 4t e *

5 Shrimati Savitri Nigam: The wit-

se fiei ness was referring to the case of a
2+ firm in Chandni Chowk. Could he
ue. give us a synopsis of the case?

Shl'l Morarji Des:u. It cannot be

\ S Wrxtmg
Shrimati Savitri Nigam: If he could
-* give it in a minute or two, we can
# know what happened.

gen - Shri Backliwal: T will give you
bas some concrete examples of cases

, The particular jeweller, whom I
# referred to, was taken to the police

-smnggiers. He had in the past gone
" to Burma two or three times and had
. stayed there. That was about 20 years
ago. On that slightest idea, all his
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Shri Backliwal: 2} years ago. 1
gave just one example. But such a
stray example will never come to
notice.

Chairman: Did you bring this to
the notice of the Finance Ministry?

Shri Backliwal: No.
Shri Morarji Desai: Why nol?

Shri Backliwal: This question has
arisen just now. That jeweller must
have taken steps to redress his own
grievance. I do not know in what
way he did.

Shri Morarji Desai: I have not

heard about it.

Shri Backliwal: Every jeweller was
very much pained at this. The whole
trade was very much pained at this.

Chairman: Parliament is sitting
here. You could easily have brought
it to our notice,

Shri Morarji Desai: You give us the
details now. I will make inguiries.

Shri Backliwal: We will do that.
But his reputation once lost cannot
he regained.

Shri Morarji Pesai: The reputation
of every citizen is precious, not only
of jewellers.

Skri Backliwal: Yes,

Clause 13

Shri Merchant: Here before clear-
ance, he will have to pay the duty.

Suri Morarji Desai: He has to pay.
The goods are insured. They have
been paying so far.

Shri Merchant: But now it is after
he has taken it for home consumption.

Shri Dehejia: Has there been any
case of pilferage of precious stones?

Shri Merchant: This is general

Shri Morarji Desai: Precious stones
are seldom received through ports.
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Shri Merchant: 1n Clause 14, we
suggest that the words ‘“offered for
sale” may bhe removed, as the price
may be brought down by negotiation
by the time the goods are sold.

Shri Hari Vishnn Kamath: Can you
tell us what the position is in coun-
tries like the UK, and USA, in
regard to pilferage?

Shri Merchant: I cannot enlighten
you. -

What is the exact meaning of the
expression “normal price”. We sug-
gest there should be assessors or a
panel of valuers to determine the
normal price.

Shri Morarji Desai: That is a matter
for executive instruction. In the
section there cannot be mention of a
panel. There are assessers and
valuers. '

Shri Merchani: But a representa-
tive of the Association may be there.

* Shri Morarji Desai: Not necessarily
always. Where they do not know,
they will take advice.

Shri Merchant: But that is not done
in all the cases. So, it should be in
the statute itself.

Shri Bade: Can you give a defini-
tion of “normal price”?

Shri Mevchant: Such price which
may be oascertained looking at the
circumstances of the case.

Shri Morarji Desai: That is what it
sayvs here,

.
Shel Paekliwai: Prices are govern-
ed by many factors.

Shet DMorarii Desai:  Thervefore, -it
cannet he defined in a precise manner.

“hri Backliwal: So, we want an
expert from the Association to be
associated.

flirt RTorarii Desai: That can he
dane only by rules.

fihri Merchant: Then I come to
Clause 111(1) and (m) and Clause 113
(h) and (i).

1t should be clavified that if there
is a mistake in the bill of entry by
oversight, this provision will not be
attracted. The words “wilfully or
knowingly” may be added to make
this clear, as otherwise people may
be unnecessarily harassed.

Shri Morarji Desai: How can it be
an oversight or accidental? These are
all methods of smuggling, and we
cannot leave loopholes in this, The
actual experience is that an import
is shown as 100 tons, and actually 110
tons are brought in.

Shri Backliwal: Here it is only
carats and cents. For instance, 0.20
cents is like a few human hairs.

Shri Morarji Desai: Nobody is going
to bother about it. Does it ever hap-
pen? This is not a new provision at
all,

Shri Backliwal: But viewed in the
light of the other provisions, this is
harsh,

Shri Morarji Desai: It should be °

harsh. I am not bothered.

Shri Dehejia: Is it your contention

that exporters are always honest?

Shri Merchant:
that, but there may be an oversight.

Shri Morarji Desai: There cannot
be any oversight in this matter,

Shri Merchant: Coming to Clause
128, I submit that the appeilate autho-
rily should have only power to [essen
the penalty, not to increase it, as this
leads to taking of fresh evidence.

¥
Shri Morarji Desai: When it suits
you, you want to go into more evi-

dence so thal you may be acquitted,
hut you do not want fo go into more

evidence if it brings you in. If there
is collusion between you and the other

people, why should not the appellate .

authority set it right?

Shri Bade: Probably what he wants
to say is that the appellate authority

is not the original court, and thereforé, '3
it has no authority to enhance the:

punishment, it cen only lessen it.

No one ean say .
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1 Shri Morar}i Desai: Is it not pro-
5“{1&ed in any other law? High Courts

it slf&"e powers of enhancement, the

|?'°Supreme Court has got. How is it
%gamst the law of jurisprudence?

IR
¥

%‘s

—— ghri Merchant: They take the
52 ividence from the facts which are on
[“f tacord, but this leads to taking of
i tresh evidence.

’«‘* Shri Morarji Desai: That will be
r. tter so that it is more sure,

Shr: Merchant: Then it will take

}

’ +
) ¥ Shri Backliwal: In Bombay, in a
case goods were confiscated and it has
- been going on for the last three years.
: @The goods are worth about Rs. 20,000.

Shri Morarii Desai: Please let me

.'1 fnow so that we can go into it. I

? 'E'Will deal with the persons concerned.
ﬁat should not happen at any time.

2 Shri Backliwal:
thow the details.

We shall let you

'Shri Merchant: About clause 129, I
ould say that demanding the deposit
swould act as a hardship because there
Eeihay be many people who may not go
fori appeal because the amount has to
ibe deposited.

tShri Morarji Desai: Otherwise how
3 it to be recovered?

s Shn Merchant: The goods are there

Shri Morarji Desai: But the goods
ight deteriorate in value.

Chairman: There is the proviso
vhich provides for the discretion tfo
Jspense with the deposit. It says:

= “Provided that where in any
% -Dartlcular case the appellate
authority is of opinion that the
d_l‘:pomt of duf}r or penalty levied

Shri Merchant: Clause 131 is the
last one. Opportunity should be given
for the person to be heard.

Shri Morarji Desai: I do hear many
people; but I cannot hear everybody.

It becomes impossible; it is not neces-

sary to hear every time.
place the facts in writing.

You may

(The witnesses then withdrew)

III. Inptan CuHAMBER OF COMMERCE,
CALCUTTA

Spokesmen:

1. Shri B. P. Khaitan
2. Shri H. R. Sugla
3. Shri B. Kalyanasundaram.

(Witnesses were called tn and they
took their seats)

Chairman: Your memorandum has
been circulated to all our members.
Do you want to add anything to it or
clarify anything?

Shri Khaitan: There are two points
about which I would like to emphasise
and to supplement the memorandum
because they are not covered by the
memorandum,

The first is clause 120 of the Bill.

Shwi Morarji Desai: If you con' -
{rate on the most important -~ +in.sz it
would bhe better, instead of .vuching
every point.

Shri Khaitun: That is exaclly whal
I am going to do. There seems to he
a drafting mistake in the proviso to
120(2). The latter part is a negation
of the former part, The idea is that
if a person proves that he is a bona
7ide purchaser, he Ssatisfiag the condi-
tion. Dut Lhe latter part seems to
imply thst he will have to prove that
thogse are not smuggled goods. I do
not think it was the intention.

Shri Debejia: The first part says
that all goods are liable to confisca-
tion. Then, there is the proviso. It
provides for the exception. Thatl is
the purpose of a proviso.
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Shri Khaitan: If the owner proves
that he is a bona fide purchaser, then,
the goods will not be confiscated. But
then you have put an additional
burden,

Shri Morarji Desai: What is the
negation?

Shri Khaitan: If I prove that I am
an innocent purchaser 1 need not
prove that the goods are not smuggled.

Shri Morarji Desai: You have to
prove that you did not know that the
goods were smuggled. It is proved
that part of what you have got is
smuggled goods. So, you must prove
after that that you did not know that
it was smuggled. I do not see any
negation. I am prepared to take away
the proviso if it is redundant.

Shri Khaitan: The proviso is impor-
tant; 1 want a similar proviso in
clause 123.

Shri Dehejia: Would you suggest an
alternative draft?

Shri Khaitan: I will give the sug-
gestion for an alternate draft.

The next clause I would like to deal
with is 123. Under the clause if 1
purchase the goods in the open mar-
ket, or how long I have been in pos-
session of these goods it does not
matter, even if any customs officer
chooses to take action and seizes the
goods, then I have to prove that they
are not smuggled. The goods might
have passed several hands even,

Shri Morarji Desai: Does this not
apply to stolen goods? Is there any
time-limit provided for stolen goods?

Shri Khaitan: If you put it on the
same level as stolen goods I will

accept that. That protects bona fide .

purchasers; it does not hit them hard.

We know the habits of our people. .

Every family has got some amount of
jewellery. The clause as it is capabhle
of causing serious difficulties.

Shri Morarji Desai: Has anybody
been taken in like that?

Shri Khaitan; I can show one ar)
two instances where it took one year
or more to get the ornaments released,

Possibly customs people went therej
to search some other goods and somej
papers. They found none of them But}
found some ladies’ ornaments and
they took them away. It took me onej
year to get them pack, )

Shri Morarji Desai: When did this}
happen? Can you send me fully
details of this case?

Shri Khaitan; I can send you full
details about this case. In this con:f
nection, with reference to this clause,
it should be modified so that if any-g
body shows that he has purchased the #
goods bong fide or that he has been in'f
possession of them for a considerable§
period, then he should not be adverse-
ly affected. A

Shri Morarji Desai: That is thef-'
burdén of proof. If they prove they:g

are not smuggled goods, the matter:d
ends there. i

Shri Khaitan: The burden of proot'«'
should be that I am a bona fide pur-g
chaser.

Shri Dehejia: There are two thingd@
one in respect of goods and the others
in respect of persons. Smuggled goods'
even f they have changed hand!#$
remain smuggled. So, the goods havé:
tn be confiscated. i

Shri Khaitan: How can there bed
proof that this watch is not smuggled! g
It may have passed ten hands
it was purchased. g -

Shri Dehejia: A smuggler sells the
goods to some person. Now, what is
to be done? :

Shri XKhaitan: You can guaf_d‘
against dealers but you must prote“t
bona fide people, knowing as you 0
the general habits, especially in WE
case of ornaments and jewelleriegs
which are in their possession for OV
10 or 15 years.



“shri Morarji Desai: 1f he says that
',':ﬁfpossessed it for ten years who will
li;n""s‘““"féve it is smuggled? There must be
fﬁf‘i‘ﬁéonable pelief. You can say that

ffvrd . . vy
Xife reasons must be given in writing.

:éﬁ.:Shn Hari Vishnu Kamath: There is
%32 rovision for reasons to be recorded
Ave you satisfied with

{Shn Khaitan: If it says ‘for reasous
to be recorded in writing’, that will

5 Shri Morarji Desai: We will find
“Eout the best method; we will see how
1£iGest it can be put in. :

- [l

3, P2 Shri Khaitan; Then clause 127 goes
« | against the principles of our Consti-
e fifution. A man has been punished by
n g7the customs officers; his goods have
e heen confiscated; and a penalty has
b ;.éfiﬁ?e“n imposed for matters forming
"p_a_rt of the same offence of smuggling.
“But he can again be prosecuted. You

7
e

o have a deterrent punishment if

_ t_i'u like but a man should not be
! Jeorosecuted if he has been penalised.

JShri Morarji Desai: Confiscation is
r- POt prosecution.

ff&lg
';,Shri Khaitan: It is a punishment;
re should not be double penalties.

Fos o
5Shri Morarji Desai:

SRR
K A

There can be

1s

j W0 punishments; there is nothing

o XeWrong  such  persons should be
& gibUnished several times. 'There are
' cumstances in which there are

e

igund, to be two punishments. Sup-

oe.:
11 sing an officer is prosecuted for
B0rruption, he is dismissed and he is

30" sent to jail. There are two

S hri Prabhat Kar: The Supreme
Jurt has said that it is not a contra-
ntion of the provisions of the Con-

tution,
§hri Khaitan: May I submit that

L

nex ht what the Supreme Court has
-:% Me because we think that the law
H °‘__ﬂd be different.
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any times laws are enacted to set

Shri Morarji Desai: But nothing
prevents them from gaying that it is
against natural laws.

Shri Khaitan: The Supreme Court.
has not expressed any opinion about
the ethics of the thing.

Shri Prabhat Kar: They examined
whether this particular clause contra-
venes the articles of the Constitution,
it was held that it was not ultra vires
the Constitution.

Shyi Morarji Desai: 1t has always
béen found that when the Supreme
Court is helpless against a provision
of law which is constitutional, which
is legal, but which they think is not
in accordance with the natural law of
justice, they also register an obiter
dicta saying that even though the
thing is justified in law, it ought to
be remedied. That is what they say.

Shri Hari Vishnu Kamath: FEquity
and justice,

Shri Morarji Desai: In this case
they have said ‘nothing of the sort.

Shri Khaitan: I have never said
that the original Act is against the
Constitution. But my submission is.
that this is a hardship which should

be removed.

Shri Morarji Desai: The hardship is
deliberately kept.

Shri Khaitan: In regg‘rd to clause
128 which deals with appeals, my
humble submission is this. I suggest
that there should be a tribunal as
under the Income-tax Act or an
appellate board as in . the Foreign
Exchange Regulations Act.

Shri Morarji Desai: The Board of
Revenue is an appellate Board.

ghri Khaitan: There is a difference.
The customs officers, many times
when there is a case of importance,
take interest in the case from top to

bottom.

Shri Morarji Desai: From top to

boettom?



. Shri Khaitan: I mean the senior
and other officers come to know of
the case and they even go up to Cal-
<utta or Bombay and give guidance
and so they take an interest. What is
the use of appealing to them after-
wards, when there is decision under
their directions?

Shri Morarji Desai: They never go

information is possible, Unless tl
departmental files are made availab

to me, it is not possible for me to giv
these figures.

Shri Morarji Desai: I myself hay
reversed the orders in several cases

Shri Dehejia: We can give tt
figures to the hon. Member, if neces

T like that. If their advice is asked sary.

i for, something is given, Shri Morarji Desai: I have al
} 4 Shri Dehejia: Sometimes at the interfered and reversed the orders.
e

instance of the party itself. Shri Hari Vishnu Kamath: Ve

Please give those figures including th
cases in which the hon. Minister hs
reversed the orders.

Shri Khaitan: In a recent case, what
R ‘happened was that while the case was

H ai:‘-i pending, other innocent affected party
' came to Delhi and made representa-
tions and naturally the whole thing
was judged in the light of what hap-
pened higher up.

Shri Morarji Desai: It will b
roughly about ten per cent.

Shri Khaitan: Then I refer to claus
129. Though this is some improve
ment over the existing provision, i
my humble opinion the deposit of th
fine should not be a condition prece
dent to the filing of appeal.

Shri Morarji Desai: These are all *
executive matters, They do not
i require any judicial handling.

I Shri Khaitan: The remedy at the
L appellate stage should he a real one:
: it should give a real sense of feeling
that justice is Being done.

Shri Morarji Desai: There is a dis
cretion given,

Shri Khaitan: The discretion shoult
be like this. The person should be
allowed to file an appeal as a mattel
of right, as a matter of course. Thal
may not operate as a stay till the
realisation of fine, unless ihe appellate
court orders. Otherwise, it hecomes
a wrong trial.

L Shri Morarfi Desai:

o sense of feeling of
2] ‘Person is acquitted!

i | Shri Dehejia: If the Board members
have taken interest and there is a
e failure of justice, a writ lies in the
o matter.

There is no
justice unless a

: r - [
: ; Shri  Khaitan: If the Board has cazsnl‘:; ﬂz:li.:?;t Desai: I am sorry.
. already made up its mind that this ’ :

f punishment should be given, what Shri Khaitan:
happens of the appeal?

That is the view
which we express anq which we bring
to your notice; that is what other
people and we also think. It is fof

you to consider what should be done.';i
Things bappen in ;

4

Then, I come to clause 138. Th%

! Shri Dehejia: In the case you refer-
: 1’ red to, such a thing has not happened.

Shri EKhaitan:
Wt secret files.

A

P Lyl et o ety

Lo,

clause provides that the magistra

Shri Hari Vishnu Kamath: Before may try the ocases or the offences

the present tribunal, what is the pro-
portion of appeals that have succeeded

and what is the proportion that hag
not succeeded?

Shri Khaitan: If the departmental
flgures are made available to me, this

under this chapter summarily, Whati
I suggest is, you should lay down the!
terms and conditions which shouldg
govern the magistrate; you must men-
tion the cases in which the magis-d
trate may try summarily and cases i
which the magistrate may not 4
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i‘ summarzly Otherwise, the word

-“may” will create deﬁculty and it

g may be against the Constitution,

. Chairman: It exists in the old Act
h_'.' 8.130.

, Shri Morarji Desai: We have left
“4he discretion to the magistrate,

T

Shri Khaitan: Some hon. Members
- just now referred to the Supreme
Court. I may point out that the
Supremte Court has held that this
'n— unfettered discretion is against the
Constltutmn

fx AR

Shri Morarji Desai: If the discre-

\ . tion is fettered against the Constitu-
tion, then it is wrong., That is what
they have said, I think.

; Dr. L. M. Singhvi: If it is unfettered
t. .discretion it is against the Constitu-
I~ tion, because there is no reasonable
i . criterion preseribed. .

s . Shri Hari Vishnu Kamath: Are you

~-against the summary procedure or
f against the clause itself as a whole?

i~ Shri Khaitan: If you give absolute
.- discretion to the magistrate, you
should lay down the conditions under

‘which summary procedure may be
followed.

Shri Dehejia: Under the Criminal
Procedure Code, a summary proce-
-dure case can also be tried as a full
procedure case, so that there also the
discretion comes in.

Shri Khaitan: I mean discretion in
the sense that the magistrate should
A 80 by the facts and circumstances of
f%%_the case.

@ Shri Morarji Desai: Perhaps you
1__ﬁrcould add “if he so thinks fit" or
e ' 80omething like that. But this is the
e “8ame as in the existing provision, It
7% I8 not a new provision. It has stood
‘%‘the test of time and the law,

a-i*f

Shri Khaitan: I am only trying to

';5;_ bﬁng to your not:ce the lacuna.
Ltﬁ\!\“f

. Shri Morarji Desai: You could add

oE- L he deems fit” or something like
:,.!hat.
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Shrl Ramanathan Chettiar: The
provision says that the magistrate
“may” try the case summarily, The
discretion is left to him.

Shri Morarji Desai: That is why he
says that it is completely unfettered.
If it is “shall”, there is no diseretion.
Unfettered discretion is not within the
Constitution. That is what the
Supreme Court has said. He says
that some criteria should be laid
down for trying the cases summarily.
He says that the magistrate “may” do
it if he thinks proper. Buf in that
case also, there is discretion.

Shri Ramanathan Chettiar., The
representatives of the Chambers of
Commerce have already been object-
ing to any other person trying the
cases except the magistrates. But
here is a case where the magistrate is
trying the case.

Shri Morarji Desai: He is referring
to the summary trial.

Shri’ Khaitan: Then, in the proviso
to clause 140’ in the last but one
sentence, the word “and” should  be
“or”. It is on line 15.

Shri Dehejia: We shall look into it.

Shri Morarji Desai: It should be

(‘Or"'

Shri Khaitan: The vicarious liahility
clauses are standardised now.,

Shri Morarji Desai: I think it is a
mistake in printing. It should he ‘or’.

Shri Morarka: PBoth are coniradic-
tory, If it is without his knowledge,
how can he exercise due diligence?

Shri Har; Vishnu EKamath: With
all due diligence, we will discuss it
later on.

Shri Khaitan: These are the clauses
to which I wanted to draw your atten-
tion, I would submii that while you
can make as rigorous provisionsg as
you like, provisions of double punish~
ment, denying right of appeal ete. are
very onerous and I request that they
should be amended.



Shri Morarji Desai: You must also
" knowing that smuggling is a disease
which is prevalent very much and if
we want tg root it out, we will have to
take very rigorous measures. Rigorous
measureg consist of very harsh punish-
ment. Unless it is made very deler-
rent; I do not think things will
improve. You are right in saying that
you are making an appeal, but I make
a statement that I should like to make
it as monstrous as I can, provided the
Parliament agrees.

Shri Hari Vishnu Kamath: May I
know whether there is any impediment
in the way of your formulating a rigid
code of conduet for your own frater-
nity and strictly enforcing it?

Shri Morarji Desai: His fraternity is

law,

Shri Hari Vishnu Kamath: I mean
the fraternity of commerce ang trade.

Shri Khaitan: I would say that
there is no fraternity which is immune
from this, whether they are diplomats,
officials, etec, I have seen under my
very nose customs officials allowing
smuggled goods to pass. All that is
happening.

Shri Hari Vishnu Kamath: Those
who are engaged in any trade are a
fraternity. Trvy to follow what I say
and do not try to be smart with me
here. Answer the Question put to
you. You are & witnesg here, Mr,
Chairman, I seek your protection, I
have put a question. He may or may
not answer it, but this is not the way
to deal with the Members of the Com-
mittee,

Shri Khaitan: 1 am very sorry if I
have hurt you in any way. All that
1 wanteq to say was that there is no
fraternity which is immune from this.

Shri Hari Vishnu Kamath: If you
do not know the meaning of the word
‘:fraternjty’, take up the English Dic-
tionary and find out the neaning. We
talk of the legal fraternity and so on.
We say that in Parliament. If Yyou do
not want to answer the question, you
may say so.
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Shri Khaitan: I have come here to
give evidence on the Bill. I submit
that the question is not }'elevant to the
Bill,

Shri Xari Visbna Eamath: You have
not understood the question even now.
T am sorry for your attention. The
guestion is, has the trade and com-
merce fraternity ay all thought of
evolving a code of conduct for theiwr
profession and if they have not done

50, what ig the impediment in the way?

Shri Khaitan: Not to my knowledge.

Shri Ramanathan Chettiar: If there
are any erring members in your
chamber, what remedial measures are
there? That is why my colleague, Shri
Kamath, wanted to know. You seem
to have taken objection to the word
‘fraternity’. -

Shri Morarji Desai: We know the
reply to the question. It is not possi-
ble for anybody to suggest remedies.

Shri Khaitan: No instancé has been
brought to the notice of the.committee
of the Chamber.

iShri Morarji Desai: I am afraid that
is very far-fetched. You must be
knowing some members of the Cham-
ber who err.

Shri Khaitan: We have
give evidence on the Bill,

Shri Prabhat Kar: All these attempts
are for amending the clauses for the
fulfilment of the object of the Bill, We
want to take the assistance and sugges-
tions of the Chamber in order to fulfil
the objects of the Bill

Shri Morarfi Desai: The question is
put for the purpose that if we can dd
without rigorous law, it is much
better. If we can provide for ug a
self-regulating conduct, such legisla-
tion may not be necessary. You were

come -to

objecting to harsh treatment and that

is why he tried to ask you whether
this has been done. It is not a kind of
reflection on anybody.

Shri Bade: In your note, you have
not said anything about clauses 13 and
14, Have you got mo objection to

Y YL TR PO 011 00 JIN P T ST, AL WY




:ﬁ_liose claugses? May we take it that

Shri Morarji Desai; Why do you ask
= him to object? This is a very novel

il Chairman: They have referred to it
¥~ in their note. On page 2, they have
i said:

: “The committe are glad to find

that in many directions the Cus-
toms Bill, 1962 has made a great

:

TR,

'
)
. dr-
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improvement on the old Sea Cus-
toms Act, particularly in regard
to... valuation of goods for pur-
poses of export duty (Section
14)...” etc.

This ig there in their note.
Thank you very much.
Shri Khaitan: Thank you.

(The wiinesses then withdrew).

The Commjttee then adjourned,

|
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Wednesday, the 1st August, 1962 at 14.00 hours,
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3. Shri G. Basu, 14. Shri Shankarrao Shantaram
4, Shri Tridib Kumar Chaudhuri, . More.
5. Shri R, Ramanathan Chettiar. 45. Shri Prabhat Kar.
6. Shri N. T. Das. ° 16. Shri A. V, Raghavan,
7. Shri Morarji Desai, 5 17. Shri Shivram Rango Rane,
8. Shri B, D. Deshmukh, 18. Shri R, V. Reddiar.
9. Shri J. N. Hazarika. 19. Shri M. Shankaraiya.
10. Shri Prabhu Dayal Himatsingka. 20. Dr, L. M. Singhvi,
11. Shri Narendrasingh Mahida. 21. Shri Sumat Prasad.
12, Shri Bakar Ali Mirza. 22. Shri Bali Ram Bhagat,

DRaFTSMEN

1. Shri G. R. Bal, Joint Secretary and Draftsman, Ministry of Law.
2. Shri C. J. Venkatachari, Deputy Draftsman, Ministry of Law.

REPRESENTATIVES OF THR MINISTRIES AND OTHER OFFICERS
1. Shri V, T. Dehejia, Secretary, Department of Revenue, Ministry of Finance.

2. Shri D. P. Anand,' Member, Central Board of Revenue and ex-officic Joint
Secretary, Ministry of Finance,

3. Shri M. G, Abrol, Officer on Special Duty, Ministry of Finance,
| SECRETARIAT . v
Shri A, L. Rai—Deputy Secretary,
WiTNBESSES EXAMINED

I. FEDERATION OF INDIAN CHAMBER oF COMMERCE AND INDUSTRY, NEW DELHI

1. Shri Bharat Ram. 4. Shri P. Chentsal Rao.
2. Shri Ambala]l Kilachand. 5. Shri G. B, Sundriyal.
© 3. Shri J. N. Guader. . I
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. Shri J. L. Puri.
. Mr. J. H, Forman,

% 1. Shri K. D, Pathak,

4.1, FEDERATION OF INDIAN CHAMBER OF
B COMMERCE aND InpustRY, NEW DELHI

Spokesmen.:

== 1. Shri Bharat Ram,

{.. 2 Shri Ambalal Kilachand.
- 3. Shri J. N, Guzder.

'-;'1 4, Shri P. Chentsal Rao.
- 6. Shri G. B, Sundriyal.

', (Witnesses were called in and they
o took their seats).

b2 Chairman: We have got your
i memorandum, If you have got any-
-'thing to add or supplement, you may

-"-' Shri Bharat Ram: Thank you, Mr.
: :Z'i B:.Chairman, and members of the Com-

H.mittee for giving the Federation the
E=opportunity to appear before you

;s- for giving evidence on this import-
a_nt matter.

.that we have been guided by three
; "“gmam principles, the principles being
:that as far as possible there should
-ﬂ@-‘ _he uniformity in procedure, where
f s malpractlces are supposed to be

"checked it should not cause unneces-
zsary harassment to the innocent and
1he non-guilty.

& .

% 1 would like to make one or two
‘Feneral observations before we go
'to the general clauses where we may

“'.,haVe a little complaint that while
Tthis Bill was placed before the Par-
~liament on 15th June and the Extra-
yvordinary Gazetie which reproduced
i =the Bill had the same date line, it
|fESe-Was not available to us, I think, till

ithe 9th July, We wish that on an

have to say something, Firstly, we.
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II. Tre AssociaTED CHAMBERS oF COMMERCE OF Inpia, CaLcuTTa

3. Mr. R, Von Leyden.

[

1II. Tug Bomeay CustoM House CLEARING AGENTS' ASSOCIATION, BoMBAY

Er =
2, Shri M. T. Bandivdekar,

important matter like this more time
1.is given for study.

Shri Morarji Desai: You have
such a large establishment that even
three days are enough for you fo
study this. 'This has become a nor-
mal practice of saying that encugh
time has not been given. 1s not the
period from 9th July ti!l now enough
time for you to study the Bill?

Shri Bharat Ram: We would not
say that the time is not enough.

Shri Morarji Desai: It is not quite
a new provision that is sprung on
you. The whole Bil] is based on the
old Act and it contains the old pro-
visions. There are some new provi-
sions, and I am sure you could study
them easily in the time available to
you.

Shri Bharat Ram: Now, Sir, I
would ask my friends here to take up
the clauses.

Shri Kilachand: About clause 13 of
the Bill, Sir, I would like to expand
the idea which I put forth yesterday,
and that is in connection with the
pilfered goods where the duty is lia-

ble to be paid by the importer., Hav-
ing submitted our memorandum,

there are a couple of points on which
‘we would like to draw your attention
and the attention of the members
here. First of all, the figures that I
have collected from the Bombay Port
Trust show that the revenue loss to
the Giovernment is very small and, at
the same time, to my mind it seems
that if this proviso is put into the
Act it might result in a sort of laxity
on the part of the authorities who
have got the custody of the goods,
ang they are the Bombay Port Trust.
If 1 may quote the figures of the
Bombay Port Trust, in 1960-61 the
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reported cases of pilferage amounted
to 458 and the amount involved was
Rs. 4,73,000. The recovery which was
done was Rs. 3,60,000. So there was
only about a lakh of rupees worth of
pilfered goods or goods not found. In
1461-62 the number of reported cases
was 443 and the amount involved was
Rs. 4,30,000. The recoveries were of
the order of Rs. 3,41,000. That means
it was even less than Rs 90,000.

Shri Morarji Desai: What is the
duty on Rs. 90,000,

Shri Kilachand: ZEven it it is 50
per cent—let us take the maximum
—it will be Rs. 45,000. Considering
the quantum of loss of revenue,
which is very small, and the unfor-
tunate position in which we are put-
ting the importers for having to suffer
this, to my mind, even administra-
tively, if I may say so, this is going
to create a certain amount of difficul-
ty. How are they to establish that
the goods were taken at a certain
point of time, that they were taken
before the goods were taken to the
warehouse or after they were taken
to the warehouse etc.? I would like
the Committee to consider this. Our
recommendation is that just as in the
case of damaged goods where the
question of duty does not arise, in the
case of pilfered goods also duty is
not leviable., If this recommendation
is accepted, a conseguential change
will have to be effected in clause 23.

Shri Dehejia: [ think the Federa-
tion must have compared the provi-
sions of the existing law and the pro-
visions in this Bill. Even at present
when -a consignment has arrived and
it is cleared though a part of the con-
sigrment_is pilfered, duty is payable
on the entire consignment., So, even
under the existing law when the

goods are part pilfereq duty has to be -

paid on the entire consignment.

Shri Morarji Desai; That is no
argument. They are saying that they
2ave been objecting to it for a long
ime.

Shri Dahejia: I am coming to it
stage by stage.

]
B
1
3
1

The real difficully arises when thel
goods are part pilfered and the rest
of the goods are abandoned. When
the goods are abandoned no duty is|
payable. That is under the existing]
law. TUnder the present Bill when;
the goods are pilfered and the rest of
the consignment is abandoned, on the
part that is abandoned no duty is{
payable; but by not excluding the
pilfered goods in clause 23 duty is
payable on goods which are pilfered.
So, the effect ig that when goods. are
abandoned, on what in fact remainsi
physieally behind no duty is payable
even under the new provision, but on
goods which are actually pilfered '
duty is now sought to be levied.

|
|

Shri Morarji Desai: How can it be |
levied? Is it justifiable? To my mind |
it is not understandable as to how |
we can levy any duty on goods )
which have been pilfereq not on ac-
count of their fault but on acccunt of
the fault of the Port Trust. When no
duty is leviable on goods which are
abandoned, that is, when they do not
take their goods, why have they to
pay duty on goods which they cannot |
take? It seems something fantastic.

Shri Dahejia: I am putting it to
them because they are the people who !
have cleared goods for several years -
so that the Committee which is not 3
associated with the day-to-day pro-
cedure of the customs may be ac-:
guainted with what is happening. ;

Shri Morarji Desai: They will sub-
mit to ‘many laws of Government.
What else can they do? That does
not mean that becauge something has '
gone on for 500 years there is justifi- -
cation for a levy. The whole ques~ ?
tion is whether the levy is justifiable.

Shri Dehejia: We either take that:2
the Committee is familiar with what >
happens when goods are imported or®:
we get the facts from witnesses who™
gre used to it from day to day. I
think the experience of Shri Guezder 4
goes back to three generations.

Shri Morarji Desai: This is justifi-’;
able only on one ground, namelyr
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F%t%at there is collusion between those
"‘;,who pilfer and those who import.
]%’ *hat ground does not apply to every-

‘__..-.-—--—'-r-"'

Qody

#r Shri Kilachand: I accept that. But

; vhen the collusion jg between the
prCustoms Officer and the pilferer, why

Vi m I s UG @ o
l-'v""‘ i1 FIR o

--w Shn Kilachand: The importer is

§ Shri Morarji Desai: Without the
i »f‘gi'nporter it does not happen. He
'lénows what is to be pilfered.

i 7. Bhri Kilachand: Pilfered goods are
*always the goods which have got a
' 'Iugh value in the local selling mar-
i ket

n,f
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= Shri Morarji Desai: Therefore it is
"“f own to the importer.

=Shri Kilnchand: It is known to the
bl‘t officers and the pilferers,

e

; ‘fShr; Morarjji Desai: Not always.
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.Shn Guzder: The steamer manifest
i: which the description of the entire
. argo of the steamer is in the hands
5 f the Port Trust officials and usually
-tere is a certain amount of collu-

LI R

i l‘s. From the statistics you will find
£l bat the kind of goods that are pil-

," country and which tetch a very
gh price in the outside market.
Ol'mally, these parts which are im-
orted are imported by firms and
&nufacturers of considerable stand-
E including the Government of
hdia and the State Governments.
Hherefore it is not exactly right to say
18t in most cases there is collusion
Emeen the pilferer and the importer.

’shl‘i Morarji Desai: How much of
R . 4' 2 Government goods have been pil-
; *:;}:‘g ed. It will be interesting to find

Jl‘

-‘should the nnporter pay the duty?

that out. If no amount of Govern-
ment goods are pilfereq then I am
to draw an inference that there is
collusion between the importer and
these people who pilfer the goods.

Shri Guzder: I have had the privi-
lege of being the clearing agent at
the Port of Bombay for the Govern-
ment of India and I find that con-
signments which are imported for
Hindustan Aircraft.

Shri Morarji Desai: Importers in-
cluding clearing agents also.

Shri Guzder: Then I have nothing
to say.

Shri Morarji Desai: In some cases
clearing agents are also responsible,
It is not a matter where one can say
that anybody ig not responsible, All
are not responsible but there are a
few only who are responsible.

Shri Guzder: But yout made a very
important point, namely, that if goods
which are not in the custody of the
importer and over which he has no
control are pilfered while in the cus-
tody of another authority, how can
you, with any justice, make the im-
porter liable to pay the duty?

Shri Morarji Desai: That is a mat-
ter for the Committee to consider.

Shri Morarka: 7You have given
some figures about the goods which
had been pilfered and were recover-
ed. Would you kindly give also the
figures of goods abandoned during
those two years?

Shri Kilachand: I am sorry that 1

do not have those figures with me at

the moment but I can ask the officer
of the Federation to send round ¢to
the Members of the Committee those
figureg if you want.

"Shri Morarji Desai: Yes, if you can
get them soon.

Shri Kilachand: We will dg so.

Shri Dehejia: As an ex-Port Trustee
Shri Kilachand will be knowing that
a large quantity of goods abandoned
have to be auctioned and at almos:
every meeting there is a list of goods
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to be auctioned by the Port Trust
which rung into three or four pages.

Shri Morarji Desai: As the ex-
Chairman of the Port Trust who is
theree. Why do you ask the ex-
trustee?

éhri Kilachand: He is aware of it
more than I am.

Our next point is about clause 14.
That is in connection with ‘normal
price.’” We would like to mention
that as far as exports are concerned.
‘normal price’ should be on the f.0.b.
basis and as far as the imports are
concerned, it should be on the c.if
and ¢ & f wvalue, that is, the invoice
value. I do not know but I think it
is for the rules which may be issued
later on; but it is our submission that
when the rules are issued this may
be taken into consideration. Then
again, it also happeng that g certain
amount of imports are taking place
on the basis of forward contracts. The
question arises as to what will be the
value which is termed normal price
at the time when the export or im-
por{ takes place. OQur submission is
this, These export or import -con-
tracts are done on the basis of long-
ferm arrangements and extends to a
period of three months or four months
and naturally these contractg are on a
firm basis. A person has to export
on those lines or import on those
lines. He has to caleulate his pro-
forma on those lines. Here, there is
no interest between .the bhuyer and
the seller. In my opinion, it would
be fair that the actua] invoice value

_ought to be the value which is term-

ed norma) price.

Coming to section 14(b), what is
stated here is as follows:

“Where the normal price is not
ascertainable, the nearest ascer-
tainable eguivalent of such price
determined in accordance with the
rules ‘made in this behalf”.

We say that when rules are issued,
this should be put on a more realis-
tic basis. There should be no hard-
ship on the trade dealing in any par-

o4

ticular commodity. That is our sub-{
mission, '

Shri Bade: I want to ask a question,.
If we want to define ‘norma! prics
in the definition of clause 14(b), what]
should be the deﬁmtlon of ‘normal;
price’?

Shri Kilachand;: In forward con.i
tracts, the norma] price ought to be
the invoice value, It may be the con-;
tract price of the invoice value, What-
ever you may call.

Dr. L. M, Singhvi; I wish to put
one question in this connection and I
hope you will give the answer for it:
It has been pointed out before wus
that there is a lot of over-mvcucingﬂ
and under-invoicing. Naturally, we;
wish to aveid any such large-scale
over-invoicing or under-invoicing
What have you to suggest in this
regard, to remedy this State of affairs?{
What are your suggestions to get overf
this diffieculty and to satisfy the mte-
rests of the trade? :

Slni Kilachand: So far as this as-;
pect is concerned, the Customs ared
very vigilant on this score. If a com-§
modity is exported, they see Wheth;.
it comes under the license issued 0}
them. They do check this aspect sty
the time of exporting. Of coursef
there may be a slight variation, may-g
be, 5 per cent. or 10 per cent. differ<§
ence. But, by and large, I think theX%
customs people are quite vigilant oﬂ;
that score.

Shri Morarji Desai: Have you saidlf
everything that you wanteq lo sdy 083§
this particular point?

Shri Kilachand: No. I have not ¥
finished. The point I was malkitig
was this. There is, I think, suﬂicle“u
machinery within the Govemnnent .
check and to control this under-i?
voicing or over-invoicing of prices

Shri Morarji Desai: What is %
machinery you are thinking of?

Shrj Kilachand: You have got ! i;
¥oreign Exchange Regulatmns o



-_-~have got the Reserve Bank of India
is which looks into this. You check up
Wy from their import licence.

B4 - Shri Morarji Desai: But, does the
o~ import licence prescribe the price
it gnd the value? That is done in res-
2 pect of total value only, What is the
@ machinery for checking it?

Shri Kilachand:

== There is enough
- .machinery,

Shri Morarji Desai: Show me what

Shri Kilachand: The Reserve Bank
- gels all the invoices,

Shri Merarji Desai:
can be Cusioms,

. Shri
. ‘today.

The machinery

Kilachand: There is check

:  Shri Morarji Desai: Give a proper
¢ definition. If the invoice price is to
be taken then, invoice price will al-
“ways be there. But, if it is under-
invoice, then, that price will be less

z . than what it should be, Now, if it is
#% not to be checked and if that price
ki only is to Dbe jaken, what is the check
- over it?

be done is in terms of the Exchange
Y Regulations by the Reserve Bank
- and by the Customs. '

»  Shri Morarji Desai: Show me how.
w1 will do it

Shri Bharat Ram:
-_-_ something?

May 1 suggest

Yes. We are
in You
! may place your point of view before
" the Committee.

Shri Bharat Ram: As has already
."T_'been stated, the determination of price
# is left tg the jfudgment ot the cus-
toms authorities, but we should see
‘that they should try to be as fair as
" Possible,

Shri Morarji Desai:

- There were several cases, ag my
friend mentioned, where there were
AT
- forward contracts of either

- rs or importers. Now, one check can

* . Shri Kilachand: The check that can -

export- -
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be excreised in thig manner. Suppose
a confract wags made three months
ago. The proper authorities can
check what wag the price of that
artivie in the market three wmonths
ago, when the contract was made, Al-
though the price given for the ex-
port today may appear to be lower
than the existing price, if he has
made the contract three months ago,
then, that price is to be taken into
account.

Shri Morarji Desal: Provided the
forward contracts were registered at
the' time they were made. Any for-
ward contract can be presented in a
bogus way., There can be collusion
there also. If that is registered, then,
it will ‘be relevant to say that that
price should be taken and not the
price today.

Shri Kilachand: If you provide that
they should be registered, they can
be registered.

Shrj Morarji Desai: How can I pro-
vide it?

Shri Himatsingka: If you go by the
c.if. value or invoice value, how do
you lose? The price sometimes goes
down. The price may be lower to-
day than the price on the day of
exportation or importation. The price
should be the price at the time of
importation or exportation. You may
have entered into contract at a very
high price or lower price. It is not
that you will lose in each case. You
may be a gainer also.

Shrj Kilachand: Normally the im-
porter and the exporter does this on
a bonn fide basis. Any exporter or
importer buys or sells with minimum
profits or commission. By doing
bona fide transaction, he earns a com-
mission, Why should he take the
stand that when goods arrive at lower
price qr higher price he will lose or
benefit by the duty?

Shri Dehejia: Section 30 of the Sea
Customs Act provides for duty on the
basis of wholesale price, The cus-
toms people make enquiries. The re-
ference here is to price, to be ascer-

<



tained in the manner provided in the
present Sea Customs Act, Now, I
would like to state in this connec-
tion that this very question was agi-
tated before the Taxation Enquiry
Commission and I do not know whe-
ther you have got its Report with you.
They went in detail into the question
of whole-sale price and invoice price.
Even in a completely bonafide tran-
saction the invoice price of the goods
imported may be lower or very much
lower than that of all other imports.
That is quite possible under a variety
of circumstances. So, the price here,
is to be taken as the price in India.
One may purchase from couniry X.
Another may purchase from country
¥. When the duty is ad valorem, it
is on the value of the goods. 1 ‘think
you will accept thaf. That js what
the Taxation Commission hag said.

Shri Kilachand: In the case of ex-
port or import, one has to be a little
more careful in arriving at the value
of the goods at the time of arrival or
at the time of export. Between the
time you have contracted goods for
sale and the time when you are mak-
ing shipment, there may be changes
for no rhyme or reason. I - want
Government to consider these things

when they frame rules.

Shrj Morarii Desai: Government
shouldq not and does not want to take
anything more than the duty which
can be charged on the actua] amount
paid or would have been paid for
the goods concerned and not for any
notional value, that is, for any value
which may be in the air, either more
or less. We are mnot interested in
taking more duty than we are entit-
led to on the actual cost. The diffi-
culty arises only in the case of under-
jnvoicing and over-invoicing. How
is that to- be dealt with? You cannot
deny that this is done and done not
on a small scale but on a fairly large
scale. It may not be done in a majo-

rity of cases—when I say it is done

on a large scale, it does not mean that
it is done on & majority scale—but
the number of instances are fairly
large, not & few. How is this fo be
evercome? That is the main ques-

a6

"has struck my mind. I have not talked.

o e

s
bl

tion. That is why we are struggling '
with the definition under which we :

can put 2 fear in the 'minds of the! ]

people. After all, that is our inten-
tion. If you try to play any {rick,
you will have to pay much wmore’
You cannot run away with it. But ity
also causeg harassment to the bonaiij
fide persons because there may be ¥
cases in which, as it was pointed out,'_ﬁ;‘];
two importers of the same goods will /i
buy goods at different prices even in il
the same country. It depends on the’
bargaining capacity of the personid
concerned. What has to be done? -1
That is the main thing which is wor-/i:
rying us also. The problem has be-i
come so acute now on account of i
under-invoicing and  over-invoicing’ 4
because it affects our foreign ex- 'f;“
change balances a great deal i
have got to find out a remedy. It is'&
in order to do that that has been put_:'._?
I do want and all the Members of this 3
Committee would alsp wang to see’i
that we do not harass anybody. Weilis
do not want to harass anybody. Howy i
is this to be met? If you have any i
suggestion to make, certainly weil
§£ould like to pay great attention to b
1 :

There is just one thing—I do ;
know whether it is prac_ticable—wh't__:hi-
r:
s

not

about it with my officers yet. I havé
just thought of it. Suppose we provide
in the rule that the duty will b€
charged on the invoice value and
then we also have a provision that if
it is found in any case that it B
under-invoiced or over-invoiced, thed
a penalty equal to the value of the
goods will be charged and the persofisg
concerned will be liable to pay thabigk
and it will be recovered from him bl_’"'
all means at the disposal of the GOV7

ernment. Would you be amenable
to that?

Shri Kilachand:
gestion is a good one. I may 5
point out a snag there also. HOW
would you establish that it was under”.i=
invoiced or over-invoiced? |
Shri Morarji Desai: It will have t°:-:=.
be established. Otherwise, nobod¥
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can pe charged. I do not know whe-
'ther it is practicable. Therefore, .I
Ewant to ask my officers whether it is
;ﬁracticable' or not.

. shri Dehejia: May I point out the
\ype of cases in which it may not be
sracticable? For example, there may
ve a company in Switzerland which
s a manufacturing contract in India
bnd the agreement is that the Swiss
sompany will supply goods at any
price it lkes but when the goods are
Faanufactured into something else,
ipey will be sold to a subsidiary of
the Swiss company at the import price
fplus SO much percentage. In a case
ke that, the invoice may be a ficti-
tious one.

fiShri Dehejia: I may give you an-
oiher instance. There ‘may be a fore-
ign company which has a subsidiary
in India. The profits of the subsi-
fdiary company can be sent to the
parent company at any time! If the
nvoices of the parent company are at
a lower figure, the subsidiary company
in India makes a higher profit. As a
vesult of that, it is also able to send
fout more money in foreign exchange
and our country stands to lose.

Shri Rilachand: Quite {rue. _
' Shri Dehejia; There are so many
collaboration agreements these days.
These things can arise in a number
it ways. _These are the sort of cases
which have to be taken care of. We
fire not thinking in terms of ‘X’ per-
Ison or ‘Y’ person.

=Shri Morarji Desai: But even there
under-invoicing or over-invoicing
imay take place.

e Shri Dehejia: Even then, though
there may be bona fide cases on al
sides where there is no under hand
dealing, there can be a special rela-
iionship between an exporter and an
importer. These cases have to be
taken care of.

The other point is that import and
'eXport is an international affair be-
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sactions, it is desirable to have a fair-
ly commopn basic concept acceptable
to most of the countries, For that
purpose, there ig such a thing known
as the International Trade Agree-
ment. There is the GATT which has
tried to work out how the wvaluation
—forget about the price—should be
done, This is for ad valorem duty.
Sometimes the goods are assessed by
weight also. The very idea of having
ad valorem duty is that as the prices
vary the duty also may vary so that
it is necessary to find the exact valua-
tion of the goods at a given time. I
suppose that is accepted.

Shrij Kilachand: Yes,

Shri Morarji Desai: I have seen it
myself at free ports, where people buy
goods, the seller asks the purchaser,
“Shall I put down less value in the
bill?”. I have seen that. What am I
to do with this? That is the main ques-
tion. If these things pass untouch-
ed, then it is an encouragement to
all these practices and they will do it
more freely. '

Shri Xilachand: I entirely agree
with you, Sir. At the moment, I have
not got anything to suggest.

Shri Morarji Desai: Therefore, it
will be equitable if some people have
1o pay a little more even if it is un-
justified.

 Shri Kilachand: If that is your in- .
tention, Sir. . ...

Shri Morarji Desai: But it will be
a check.

Shri Ramanathan COhettiar: Mr.
Chairman, Sir, this over-invoicing and
under-invoicing has now become the
order of the day. Here are the re-
presentatives of the Federation of the
Indian Chamber of Commerce and
Industry. Have they formulated a
code of conduct at least among their
member bodies to see that this evil is
put an end to? I would like to know
the reaction of the representatives of
the Federation of the Indian Cham-
ber of Commerce and Industry to this.



Shri Morarji Desai:
their capacity.

It is beyond

Shri Ramanathan  Chettiar: Let
them answer this. I would like to
know whether they have any con-
crete suggestions to offer in this res-
pect. Have they at least given a
thought to bringing in a code of con-
duct at least among their member
bodies?

Shri Guzder: Sir, I am nof saying
anything on this particular clause as
such. But I would like to make a

remark arising out of the question -

of the hon. Member that we should
make suggestions as to what can be
done in this regard. I have been
~ thinking on the subject and I want
to say a few words which must be
subject to the approval of my col-
leagues here. As far as the import
is concerned, there is a certain
amount of check inasmuch as the
new Act provides that they can
check the wholesale price, ete. What
happens in the case of exports is
that there is no such check because
there is no export duty. In fact, 99
per cent. of the commodities which
are exported today have no export
duty and because there is no export
duty, the Customs officers rightly in
the discharge of their duties do not
pay any specific attention to the value
of the shipping bills. What happens
is this. At the time of export, you
present shipping bills and you also
present GRF 4 which has got f{o be
sent to the Reserve Bank, that you
have exported X’ quantity of Y’ value
and that the amount will be remitted
or has been remitted. There again
there is no check on the veracity of
the value of the consignment export-
ed. Therefore, I would like to sug-
gest, if it is at all feasible, that these
shipping bills should be made sub-
jeet to scrutiny after shipment, lei
not the export be helg up. For
example, in one ship there are a lot
of shipments. So, they can be coun-
ter-checked, whether there is/ a cer-
tain amount of similarity, whether
there is a certain amount of consis-
tency between the prices of different
exporters.

n8
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Shri Guzder: I hope some way could:
be evolved to do this.

Shri Morarji Desai: How can yo ?
subject ' them to check after thej
goods aré gone? 3

Shri Guzder: Because it is not pos ¥
sible to check them at the time of
export. ;

Shri Morarka: May I ask one quess -
tion?* We have been hearing so muchj
about over-invoicing and  undersf
invoicing. Over-invoicing is done only;
in the case of imports and undersg
invoicing in the case of exports, U
on imports we have over-invoicing
that means the value of the goods iff
shown more in the invoice than it
really is. If the customs duty is paid}
on the invoice value that means, theyj
will be actually paying more du ‘
than they really ought to.

7
Rt

Shri Morarji Desai: This guestion:
relates mainly to the foreign exchangeg
problem., There may be no direci
loss or gain -in customs, but the
is great loss in foreign exchangex

G
5

Shri Morarka: For the purpose 0%
clause 14 the practice of over-involtay
ing may not be relevant. But if theyg
pay the duty on the basis of invoiceg
they tend to lose; the customs WOUG
not lose. -

Shri Morarji Desai: Customs doS¥
not merely deal with customs. ‘1.'
toms is also one of the agenciesizd
Government to check malpractices
foreign exchange also.

Shri Morarka: How will you
determine the normal value? - -

SHri Morarji Desai: That is wer
we are fumbling. |
]

o !

Shri Morarka:
will be higher than the

cannot be lower than the

The normal Ve
invoices: ‘“fﬂ
fnvoice.. -
Shri Dehejia: It may also be 10";;
than the invoice. We are coneerg
at getting the correct value. 1
not think the Customs Deperi™;

. i
can -accept a lower or higher invo

2o
]
a



point where it can be caught.
'{s no other point,
is more ;particular to see that this

Shri Morarji Desai: This is the only
There
That fis why one

- gection is made sufficiently capable of

removing the mischief. I do not say

| that what has been done is just suffi-

cient or will be capable of doing it—
1 do not know. We have to consider

- we would like to suggest that

¢onsider
clause,

-ed aftairs.

Shri Bakar Ali Mirza: We may

provision of some penally

Shri Kilachand: Arising out this
the
normal price should be based on this,
as also the price which is not ascer-
tainable. Whatever further provisos
you want to make to see that foreign
exchange is not misappropriated it is
for you to consider from time to time.
You can think of it or we can think
of it.

Shri Dehejia:

These are not very
simmple matters.

These are complicat-
I wonder whether it has
come to your notice that a person

“may import goods and show a lower

value., He might make good the
.. difference in value in export. In a
. case like that under valuation of

T I-_'L_'_-\.T""W"VF -
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- prefer?

- import and under valuation of export
© can work quite easily.

Shri Bharat Ram: The STC deals in

- barter. They must abide by the same
- clause.

Shri Dehejia: Normally where there
is no reason to suspect or doubt any-
thing the invoice is accepted as the
value, When there is reason to sus-

“pect or doubt and it becomes neces-
- sary to determine the actual price,
“ I take it your suggestion is that the
i rules should be framed in such a way

that no harassment is caused.

Dr. L. M. Singhvi: In section 13 of
the existing Act and clause 14 of the
Bill as it is framed now, there is a
concept of normal wvalue. I would
like to know the reaction of the wit-
nesses as to which of the two concepts
they, from their own point of view,
Secondly, I would like to
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have their reaction to the suggestien.
that. was just now mentioned by the
hon. the Finance Minister regarding
the invoice value being considered as
the normal value and providing for
a penalty equal to the value of the
goods, in case the ‘invoice value is.
found to be based on a mis-declara-
tion. On hoth these points, I would
like to have their reaction

Shri Kilachand: As far as your first
point is concerned, we can say that
in the new Bill, clause 14, takes care
on a much betier basis than what
is provided in the old Sea Customs
Act. Regarding point t{wo, the hon.:
the Finance Minister made a sugges-
tion to meet this difficulty of under--
invoicing and over-invoicing. As 1
said, I do feel there. will be a little

_difficulty in the sense that it would.

be still a question of investigation of
what has been under-invoiced or over-
invoiced. What Mr. Dehejia has in-
dicated is a just and fair basis, in my
view. Where the normal trend of’
business continues, the Customs takes-
the normal value for consideration as:
the c.if, value or invoice value. Where
they feel there is a suspicion of a cer-
tain commodity imported or exported
is not being done in a bona fide basis
they have all the powers under the
Act and rules to investigate into it
and penalise the exporter or imported
to the extent they can. I would
personally like to leave this matter in
that way. That would be much more
flexible than have it done in a hard
and fast manner,

Shri- Morarji Desai: The present
clause as it is would be suitable.

Shri Kilachand: When you make
the rules, take these into considera-
tion. We accept the clause as it is
and executive finstructions may take
care of the various other things.

Shri Morarji Desai: That is a very
realistic approach. We may not have
spent all this time for nothing!

Shri Kilachand: We have only a.
small point to make. In connection
with the goods exported which have
borne a duty, if after a certain period
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.ol time they are re-imported back by

4he same party, the export duty levied

.on it, or paid on it should be refund-

able. We would also like to add that
the export duty or cess whichever has
been realised on these goods must
Ye refunded.

Zhri Dehejia: That will have to be
under the other Acts. What is levied
under the Customs Act come under
this. What is levied under the Tea
Cess Act or Central Excise Act can-
not be refunded under this Act.

Shri Kilachand: If there is a Central

-Excise Duty it should be refundable.

Shri Dehejia: That should be under
-the relevant Act.

Shri Kilachand: There is also a
time-limit provided. In clause 20 you
have got a time of three years. A
‘gimilar time-limit should be provid-
ed in clause 26 as well.

Shri Dehejia: Suppose the goods
.come back after use? Would tbey
always came back in the same condi-
tion?

Shri Anand: As might have been
noticed there is a difference in time-
1imit between clause 20 and clause 286.
Under clause 20 where certain duties
have been paid on exports it is pre-
sumed it is going there for a brief
period, and if it is not approved, it
would come back normally. That fis
why we have said that the time-limit
here should be much more stringent
than in clause 20 where the question
of duty does not arise. In clause 26
it we were to say that the duties will
have to be refunded whenever the
goods come back there will be a great
deal of difficulty. It is certainly not
the intention that once the purpose
for which the goods have been sent
out has been fulfilled the Government
should refund the duty.

Shri Kilachand: There are cases
where goods go for sale, and remain
‘there for a number of years without
sale. When the seller finds that he
-would stand to lose by selling them
in that market he chooses to bring
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them back. This has happened in the
case of mica.

Shri Dehejia: How are they to be
identified?

Shri Kilachand: On the quality from
the invoice. v

- i

Shri Morarji Desai: It is impossible
to identify mica. But what is your °
suggestion? 1

Shri Kilachand: My suggestion is
to increase the time-limit to three
years. I only gave mica as an in-
stance,

Shri Morarji Desai: Where?
Shri Kilachand: In clause 26.

Shri Morarji Desai: Why should it.:
be three years. Why should not the
goods return  after a year? Why
shoulg you keep it for such a long :
period,

Shri Kilachand: Because we feel:
there may be goods which may have: -
to be kept for a longer period. It"
is a matter for the Committee to
consider.

Shri Bbarat Ram: With regard 103
clause 28, the proviso to sub-clause:.
(1) says that in cases where dufy
has not been levied or has been
short-levied or has been erroneously |
refunded by reason of collusion or
any wilful mis-statement or suppress -
sion of facts, there will be no time--;
limit for their being reopened for ;!
assessment. We merely want to say -
this. Where there is collusion, there
should be stringent measures. _
we hope that it is intended that it is -
only where there s collusion that this |
proviso will apply.

Shri Morarji Desai: Yes, that is s0-
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Shri Bharat Ram: But that is not 1
clear.

Shri Morarji Desai: It is clear heré-
Tt is meant to cover cases  Whert
there is cellusion or wilful. mis-state
ment or suppression of facts.

Shri Bharat Ram: Where it s393
“wilful mis-statement or suppressio®
it is not clear.



- Shri Morarji Desai: It applies to
poth—-wilful mis-statement and wil.
. ful suppression. That will be made

. clear if it is not clear.

. Shri Bharat Ram: That lis all that
“.we want,

. shri S. S. More:
;. glways wilful.
necessary.

. _Shri Morarji Desai: It is to satisfy
" them. Anyhow, it is for us to decide
= what word to use,

. Shri Bharat Ram: The other point
i is about issuing the notice and serving
i-the notice. We would like that the
word “issue” be changed into “‘serve”,

‘Suppression is
So the adjective is not

. Shri Morarji Desai (to Minisiry
L officials): Here the questlon is between
kserving and issuing. I¥ you say
- “issued”, suppose you issue it to-
“'day but it is not received by them.
i"Even then 'you can act. When it is
: “serving”, serving is by registered
"post. Then their receipt must come
Por it is returned as not taken. Then
f-from that date you can take that it
i:is “served”. Therefore, whether we
b should have service or issue §s the
" question. I think service is better.
F “Issued” means you have sent it
:Who knows you have sent it? After
i8ll, the person concerneq who is going
i-to be punished must receive it. If
.he is not receiving it deliberately, let
-us provide for it that after it is sent
"a certain number of times it will be
Itaken as served. I think the law pro-
rwdes for it. That is a better way.

- Shri Abrol: We send it either
thrnugh a peon or by registered post.

,~ Shri Morarji Desai: What happens
i1, if the time-limit is six months and
Iit is issned on the last date. Service
;_Will have to be done within six
rmonths, Do you want to extend the
Es"'tin'n'e-lil:ni'c by this indirect method?

- Shri Kilachand: Sir, we want that it
‘should be served, not issued.

L. Shri Guzder: Clause 41 of the Bill
i Which is equivalent to section 66 of
the existing Act refers. . .

61

Anyhow, that is a matter for

Shri Morarji Desai: Please refer-
only to the clauses of the new Bill.

Shri Guzder: Clause 41 of the Bill.
is about delivering of the export
manifest by the master of the vessel
In the existing Act five days are
provided while in the proposed Act,
it removes the time and gives discre--
tion to the customs officer to fix the:
time. This is certainly an improve-
ment, and we feel it is a liberalising
provision in the new Bill. But what
we would like to see added in the
rules is that the wording might re-
main as it is, but there might be a.
proviso “not earlier than five days”.
That might be added.

Shri Morarji Desai: And not later
than how many days?

Shri Guzder: That depends upon
the officer’s discretion.

Shri Morarji Desai: Then why
should a minimum of five days be
provided if a maximum is not pro-
vided? I am prepared to provide a:
minimum, provided you have a maxi--
mum limit also.

Shri Guzder: You can certainly say
“not less than five days and not more:
than ten days”. The idea is that it
should not be less than what it is in
the existing Act.

Shri Morarji Desai: Let it be three
days and five days. Five days was-
the maximum. Why should it be a
minimum of five days? You have notf
asked for more than seven days. So
let it be three days minimum and
seven days maximum.

Shri Guzder: Seven days was re-
commended by the Customs Reorga-
nisation Committee.

Shri Morarji Desai: They are not
the proper people. We can do that.
the
Rules, not here.

Shri Guzder: Then with regard to
clause 46 we have one suggestion to-
make. Of course this i§ not 'incor-
porated in the Act but it is important
from the point of view of the im-
porter and therefore it arises here.
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At present the Customs are in the
thabit of issuing detention certificates
40 the Port Trust for goods being de-
tained through no fault of the im-
-porters.

Shri Morarji Desai: Why de  you
say “in the habit of issuing™? That is
the practice. You may say that the
practice is like this.

Shri Guzder: Yes, Sir. The practice
followed is that the Customs issued
detention certificates to the Port
~prust for goods being detained when
it is beyond the control of the im-
porter. The main reasons are when
.the goods are sent on test. ...

Shri Morarji Desai: If your point
-is that they should also be issued
-when the delay is on account of the
Customs, we have said that we are
going to consider it.

Shri Dehejia: On test it is
NOW.

Shri Guzder: Not on all cases.

Shri Dehejia: You know the Bom-
bay practice. There is an agreement
“hetween the Bombay Port Trust and
the Collector of Customs. Where it
4g on account of testing or verifica-
-tion of goods a certificate is given.

given

Shri Guzder: You were yourself ihe
.Chairman of the Bombay Port Trust
.and you will remember that it was
mentioned that the certificates from
the Customs to the Port Trust were
-more in the form of recommenda-
ton. . . .

Siri Dehejia: Even today, even if
-the provision is made in the Cusioms
Act it will not be binding on the
“Port Trust. '

Shri Guzder: But if the Customs
issue it as a procedure, then it might

Shri Morarji Desai: It will have to
be “Notwithstanding anything con-
-tained in the Port Trust Act”. Then
it will be binding on them.

Shri Dehejia:
A number of

May I explain this?
circumstances arise

62

where it may be due to something /. i
done, or not done, by the importer '}
also. His licence may not.be ade- /i
quate or properly worded.

Shri Guzder: Then it does not arise, =4
This is only for the delay arising on- 4
account of the Customs.

Shri Dehejia: When the licence is
not adequate, is it the fault of the i
Customs? ;

Shri Kilachand: It is the importers’ i
fault, We are not asking for that.

Shrij Morarji Desai: If the goods im- <7
ported are not in accordance with the o
licence, it is the fault of the importer.©: 4
Where there is delay because informa- %
tion has not been supplied, that is not 5%
the fault of the Customs. They have ' .§
supplied the information, but the Cus- -

toms pass an order after three days; e
it is their fault. I believe in such cir- 73
cumstances, the Port Trust accepts 3
the certificate. L

Shri Dehejia: In Bombay and Cal'-"--n

cutta, they accept. l

»

Shri Guzder: It may be put in l';ere.f'

Shri Morarji Desai: How can it be
put in here? You do not suuply the g
information. Then you will say it isigd
the fault of the Customs. That cati &
be taken care of by circulars. It can=7i
not be taken care of by a provision iy
here. Then, I will have to consult the 5§
Port Trust authorities. That Ministry
will have to be consulted. I cann®.iig
put a clause here which will be bind? 4
ing on them. That will not be right

Shri Kilachand: It is not the inte?
tion to bing them at all.

Shri Morarji Desai: Let us go 9537
this basis, We have said that we W &
provide for that.

Shrij Guzder: In clause 46......

Shri Morarji Desai: That is finished ¢

Shyi Guzder: No, I only said ;hat._.,_.g
that question arose with referenceé t:-'?i_
clause 46. Clause 46 lays down th;'. i
the bill of entry shall mention all ¢ :- j
goods that are imported under on ;



m of lading. This particular clause
510 provides for discretion to the
k (ustoms officers to permit some
B onges. I would like to bring to your
E qtice one important thing that has
.?-?": .en place in international transport,
finat is, consolidated freights. It so
% oopens that freight rates for inter-
F: tiona] air cargo are being fixed by
% . TAT.A. They have fixed certain
b otes for transport of goods. They
i ve also fixed certain concessions for
¢ nsignments weighing more than a
ertain weight. In order to get the
& jvantage of this concession, small
inippers send under one consolidated

way bill: This is the current prac-
Eiice in Burope and America. Unfor-
Bimately, ‘in India, the shippers are
[ ot able to take advantage of this con-
Bt ossion in freight. It would mean sav-
Eing of foreign exchange. We are not
fermitted to make more than one bill
¥ 0f entry for one bill of lading/airway
1. We should permit more than
fione bill of entry for one bill of lading/

=

B" Shri Anand: The section itself is
k- certainly not against one bill of entry
Eheing put in for more than oné bill of
flading. As representation has been
f-made, what is required is 'more bills
Elof entry for one bill of lading by diffe-

firent parties.

- Shri Guzder: Sub-delivery orders
1t this can be provided by the rules,
it is all right,

Shri Morarji Desai: if you want to
sprovide it in the rules, do not say that
here,

Eﬁ Shri Guzder: It will mean saving of

foreign exchange.

i Shri Morarji Desai: That you can
“say afterwards. What cannot be pro-
_videq in the clause should not be dis-
.cussed here. That can be discussed
later in the rules.

Dr, L. M. Singhvi: I think that is
“also the suggestion made in the memo
gﬁhat has been submitted by the Fede-
" ration that this may be provided for
7in the rules. I am wondering if it
can be provided in the rules if it is
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not completely consistent with the Act
itself, If it is consistent it can be
provided. But, then, it would be super-
fluous. .

Shrj Morarji Desai: It is not a ques-
tion of superfluous rules. The clause
itself, sometimes, is differently inter-
preted by different officers, Therefore,
we give them instructions. It must be
in conformity with the Act. If a rule
says something which is not in confor-
mity with the Aect, it will not be
legal. No court will uphold it.

Dr. L. M, Singhvi: My suggestion
was only whether they would prefer
a change by making these expressions

‘importer' and ‘bill’ in the plural in
the Act as it stands: whether that

would meet their suggestion or they
would only want such a thing to be
incorporated in the ruless. My own
opinion is that if it can be incorporated
in the rules, it can be conveniently
incorporated in the Act, by saying im-
porter or importers and bill or bills.

Shri Morarji Desai: Even if you say
that, it will not serve their purpose
unless it is clarified in the rules. That
is why they are insisting on the rules.
So. why change here unnecessarily?
The rule will be there. -

Shri Bharat Ram: As long as it is
provided in the rules, it is all right.

Shri Dehejia: Do you refer to goods
gent by the same parties or different
parties?

Shrj Guzder: Different parties.

Shri Dehejia: If something goes
wrong, who will'be responsible?

Shri Guzder:: It is only sub-delivery.
My point is, you will get a reduction
in the freights.

Shri Morarji Desai: We will do
But, it cannot be done here.

it.

Shri Guzder: You may put it in the
rules, )

Shri Bharat Ram: Clauses 100 to 104,
refer to powers of arrest and so on.
The only thing that we would like here
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is that the grounds of arrest should be
communicated forthwith.

Shri Morarji Desai: We have said
that it will be recorded in writing.

Shri Bharat Ram: They should be
communicated forthwith. That is what
we want. ILater on he is told. When
a person is being arrested, he should

be able to know.

Shri Morarji Desai: No warrant men-
tions the grounds of arrest. 'The section
under which the arrest is made is
mentioned. We have said, he must
record in writing his reasons for do-
ing so so that you can ask for a copy
of it. That is what can be done.

Shrij Bharat Ram: 1t is stated here:

« .,.he may arrest such person
and sha:l, as soon as may be, in-
form him of the grounds of such
arrest.”

‘When he is going to be arrested, give
him the grounds. Why should not the
grounds be given forthwith when you
arrest?

Shri Morarji Desai: Why not simul-
taneously with the arrest? That
would guerantee that the  reasons
have been written beforehand and not
afterwards?

Shri Dehejia: What might happen is,
when the arrest is made, there may be
enough evidence on record to justify
the  arrest. Even after the arrast,
further investigation goes on and fur-
ther facts will come to light. If
groundg are communicated at the time
of arrest, they may not be complete.
There may be further grounds.

Shri Bharat Ram: At least the
grounds on which he is initially being
arrested may be mentioned. It may
be said, these and others.

- Shri Dehejia: The others may not be
ready.

Shri Bharat Ram: At least some of
the groundg on which he is being ar-
rested shoulq be there.

Shri Morarji Desai: The Constitution :
lays down: L

“No person who is arrested shall
be detained in  custody without =
being informed, as soon as may be
of the grounds for such arrest... R

If some grounds are given and after- 1
wards some more grounds are given,
they may not be relevant and you wilt .
say that they were the only grounds. ..

Shri Bharal Ram: It may be said,
these and others.
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Shri Morarji Desai: 1 think these
words are right. I cannot go beyond-é‘-i«}"
the Constitution. E

[ o

Shri Bade: Even under the Cnminal.r
Procedure Code, grounds are not given: 4
at that very moment. They are giveni’s

when they are produced in the court.

Shri Morarji Desai: They cannot be.
given at the time of arrest. We were;
arrested several times. We were ney i
given any grounds of arrest. Not eveniis
after a fortnight. -

the time of arrest.

Shri Morarji Desai; That will
given. There must be a warrant,

Clauase 110

emnphasise is that the documents whi¢
are seized should be returned Withi®ig
a reasonable period. The customs 847 1
thorities may have 3

photostat copies id
thereof if they want them for a longer iy
period. :l

Shri Dehejia: Except those Whiqh-_'; 5
are required for further proceeding &
the documents can be returned. @

Shri Bharat Ram: They may h8V% 3

photostat copies.

Shri Morarji Desai: Photostat copiesiy
are not accepted in court and SO e
originals must be with the customs
The originals must remain with
court. You can take them from



We will provide that those
sons who want, can be given pho-
stat copies at their expense. That

. Shl‘i Bharat Ram: That is all right.
Clause 128

ghri Kilachand: I am referring to
(1) (D) The grounds on which the
Fjecision has been arrived should be

- corded.

L gnri Morarji Desai; That is never

Shri Kilachand: A decision has been
ived at. Even in income-tax ap-
fpeals, the grounds are stated.

b

;1, hri Mora,ral Desal. When the de-

B Shri Kilachand: The right of per-
ional hearing should be given.

- Shri Morarji Desai: Where a thing is
ijummarily rejected, why should there
fhe personal hearing?

i Shri Kilachand: It is the feeling of
fthe trade that justice is not being done
fio them. It is summarily rejected
hwrithout even giving an opportunity
[to the person to appear in person and
fexplain his case.

. Shri Morarji Desai: Provision is
imade that where necessary, they wiil
give him a proper hearing.

:"Shri Eilachand: If you read 128(2),
[t says: “The appellate authority may,
‘after giving an opportunity to the ap-
‘Pellant, if he so desires....’. What
does ‘if he so desires’ mean'?

- 8hri Morarji Desai: The appellant.
It he wants, he will get it. Why do
Jou want a change?

- Shri Kilachand: I thought 4f  the
appellate authority so desires’. I am
brry. So that is all right.

. 8hr] Morarji Desai: There is a pro-
Viso saying that if it is to be enhanced,
be has to be given a hearing,

B2 (B) LS—5 |
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Clause 129

Shri Kilachand: This is about de-
posit of penalty before appeal is filed.

iShri Morarji Desai: There is a pro-
viso there also.

Shri Kilachand: It is discretionary.
Suppose the person is not able to pay
the fine?

Shri Morarji Desai: They will cer-
tainly allow him an opportunity.

Shri Kilachand. At one siage you
are not in favour of giving discretion-
ary powers to the officers; at  other
stages, it is the other way.

Shri Morarji Desai: T have
said that—in some cases, not all.

Shri Kilachand: In this case, why
cannot there be a proviso?

Shri Morarji Desai: If I make it
rigid, you will find it difficult.

Shri Kilachand: In this particular
case, I think there should be a proviso
that the fine or levy will not be col-
lected before the appeal is filed,

Shri Morarji Desai: If they avoid
paying, what happens? Therefore, if
they want to go in appeal, they have
to deposit it,

Shri Kilachand: It may be harsh on
a person who may not be able to pay.

Shri Meorarji Desai; There he will be
allowed.

never

Shri Bharat Ram; Does this also pro-
vide for complete allowing or part
allowing?

Shri Morarji Desai: Both., ‘'“.¢
words ‘dispense with such deposit’ are
there. It is not for the levying au-
thority, it is for the appellate au-
thority.

Clause 147

Shri Guzder: Here I am making
more a suggestion or appeal. An im-
porter may have commtted collusion,
suppressed facts and wilfully deprived
Government of review. But the agent



may not be aware of it at all. Yet the
Bill provides that if the Government
cannot lay hands on the importer, the
agent will be caught.

Shri Morarji Desai: The clearing
agent must know his customer. I am
not going to let the agent alone. He
is the only person I can catch hold of

properly.

Shri Guzder: But he may have no
control over the importer.

Shri Morarji Desai: He will not
deal with such shady customers,

Shri Dehejia: There are known
cases.

Shri Guzder: You should first pro-
ceed against the importer, Why take
a short-cut?

Shri Morarji Desai. Short-cut is
sometimes good.

Shri Guzder: He may not have
anything to do with it.

Shri Morarji Pesai: How is one to
prove collusion in such cases. It is
implied in all such cases. But if he
proves that he has absolutely no know-
ledge of it, we wil]l take that into
consideration.

Shri Guzder: At least provide it in
the rules; otherwise, customs officers
will never act accordingly.

Shri Bade: Your requeét is that it
should be provideg in the clause itself.

Shri Guzder: Yes or at least in the
rules.

Shri Morarji Desai: We can say that
if he satisfies Government that he had
no reason to believe or no knowledge
of it, we will consider it.

Shri Dehejia;: The agent is the only

person whom we know.

Shri Morarji Desai; Supposing the
clearing agent gets a new customer, of
whom he has had no experience. He
may b2 dealing with him for the first
time, and his customer may let him
down.
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'be liable. We will not hold b0._h '-

Shri Dehejla: But the importer is. f
not known to the customs authontms
he may not be traced.

Shri Morarji Desai: Then the agent i
will not be allowed to pass off,

pays the duty, ang actually he is the'.'
only person who knows who the u'n- ;
porter is.

the authorities that he had no kn'ow'-'-‘
ledge of the wrong doing of the un- il
porter, he may not be penalised. '

liable,

in law? Is it the rule that once =
agent, always an agent? Suppose ap

agent clears for a particular transatzs
tion and’that is over. He has cleared

the clearing agent instead of taki!}.g'-
recourse against the importer? B!

Shri Morarji Desai: We should n “‘,
do that first, but he was responslbl
for that particular thing at that UM%
therefore he is liable for that. 7 _,‘;}

Shri Morarka: His agency r
are over, he had discharged his dut¥:;:d

Shri nloml'ji Desai: But he nad Glshr: "
pocketed the fees.

hag done the Work.

Shri Morarji Desai: For that Pﬁs’
pose, as long as that liability 1asts
liability lasts. And they do not W&°
that exemption.

. ..\

;
F
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<hri Morarka: I was only making an
enquiry.

Shri Bade: You are taking objection
4o the responsibility of the agent under
clause 147. 1 draw your attention o
clause 28(1) proviso, where in respect
of any duty being not levied or short-
1evied or erroneously refunded etc,
the importer or the agent or the em-
ployee is liable. Tf the agent is liable
under clause 28, why should he not 'be
liable under clause 1477

Shri Gazder: For that we have sti-
pulated a time-limit, Here there is
no time-limit. Tt may happen  after
ten years. ‘

‘Shri Bade: If fhere is a time-limit,
+wou have no objection?

Shri Gazder: Yes.

Shri Bade: You agree that ‘it should
‘be the vicarious liability of the agent
and the employee also? -

Shri Gazder: The Governmernt is
taking that view,

Shri Bafle: 'What is your opinion?

You are appearing as a witnesg here.

The Budhwar Committee have opined
that the agent should not be made
Tesponsible.

Shri Kilachand: Bdth of them should
fiot be made liable, “The agent only
acts as such for doing -certdin services
to his clearing, for clearing 'his -govis.
Once he hag cleared the goods, handed
them over {o the party, paid the dues
etc., his function ceases. We are not
in favour of the agént being made
liable. First you must take steps
against the importer and his employee.

Shri Bade: So, you have got ohjec-
tion to clause 28 also,

Shri Gazder: We have stated that in
our memorandum.

Shri Bade: But you have not raised
it before the Committee.

‘Shri Morarji Desai: Clause 147 is a
general liability, while clause 28 iz a
Specific liability clause.
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Shri Ramanathan Chettiar: Shri
Morarka wag saying that once the
clearance was made, the responsibility
of the agent ceased. That is wrong in
law, because the agent is responsible
for an act done. So, there is res-
ponsibility of both the agent and the
importer.

Shri Bharat Ram; I may refer to
section 204 of the existing Act, which
does not find a place in the present
Bill, in regard to the publication of
rules, notifications ete., to be collected
and arranged and published at inter-
vals not exceeding t{two years. This
was very useful,

Shri Morarji Desai: I have said we
will publish a manual every year; we
will go on amending it every year, and
give the additions every year; if the
corrections became tco many, we will
publish it again. It need not be here.

Shri Bharat Ram: It was in the old
Act.

Shri Morarji Desai: It zeed not be
here because even if a few days elapse
in publishing it you -will hold us
liable. We will issue a standng order.

Shri Bharat Ram: I would now like
‘to thank you and all the Members on
behalf of the Federation for listening
+o us so patiently, even though some
ot the points which we raised may not
‘have had very much sense in them.
But certainly you have heard our
point of view, and we are hoping and
we have the feeling that at least on
some points we have been all: to con-
vince you that there was some sense
in what we said, and we hope that the
Act as it emerges will take care of
some of the difficulties which we have
placeq before you.

Shri Morarii Desai: I thank you for
agreeing that clause 14 could remain
as it is.

Chairman: Thank you for the evi-
dence.

(The witnesses then withdrew)



II. TeE AssocIiaTep CEAMBERS OF CoM-
MERCE OF INDIa, CALCUTTA.

Spokesmen:
1. Shri J. L. Puri,
2. Mr. J. H. Forman,
3. Mr. R, Von Leyden.

(Witneses were called in and they
took their seats).

Chairman: We have  got your
memorandum; if you want to add to
it or supplement it, you raay do so.

Mr. Forman: On behalf of the As-
sociated Chambers of Commerce, I
regret that our notes have been some-
what scrappy on account of shortness

ol time,

The Bill as it stands now, is with-
out the rules and regulations. It is
difficult to interpret it. Of course, we
have to know what the rules and re-
gulations will be. We sincerely trust
that when they are pubhshed, suffi-
cient opportunity will be given to the
Chamber and the public, as a whole,
to study and comment mn them.

Chairman: That is always  done.
That ig done after the Bill is passed.
They will be placed before the Parlia-
ment. They cannot be pubhshed along
with the Bill

Mr. Forman: As we have stated in
the preamble to our note, the Associat-
ed Chamber of Commerce feel that
little notice has been iven to  the
report of the Customs Reorganisation
Committee, which, we thought, con-
tained really sounq advice, in a sense.

As a result of this new Bill, the
customs will appear to be given con-
. siderably more judicial powers than

they had in the past. The Associated
Chambers of Commerce would like to
suggest that provision should be made
for the sefting up of a Tribunal com-
prising of High Court Judges or mem-
bers from the Board and the Finance
Ministry and customs authorities to
which we could easily have an appeal
against the decisions which the customs
authorities may take as a reeult of this
Bill coming into law.
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. realistic approach to the problems of 1

‘our note, I would like to lay emphasis’

note, I have not very much to

The Chzmber appreciates that con- |
siderable effort has been put into the
drafting of this Bill and that an en- "
deavour has been made to have a more |

the importer and those who deal with
customs. it

We have been dealing with various |
special associations who have  direct-:
dealings with the customs authorities |
and we know what they feel. We also -
appreciate a reference to the GATT
and the fact that every ygenuine effort
has been made to i{ry and find out:
what is happening in other parts of the:
world before this: Bill was introduced.

What we are pointing out is not in;
any way a sort of endeavour to find -
out loopholes in the law. We  are.
always mindful of our civic duties..

You have received a copy of  the
note of the Chamber on the various:
points. Obviously, there must have:
been notes from various other assoei-:
ations. Rather than go through each
and every one of the points made in:

on some of the more important ones:
and answer the number of points that
might be rdised.

First of all, I would like to refer io ;
the Chamber’s note on clause 14(1)(8)
We think that the wording is a
loose and can be tightened up.
sincerely trust that the authoritiesg
would agree with this. |

My first point here is that the ex;
pression ‘like goods” is a much
general term whereas goods of .
like kind or guality would be :
more clear. The example given in the _
Chamber’s note will bear out f-h‘?-
point,

The second point I would .refer to:
is about clause 14(1)(b). The C, B. B
has had a number of cases in the past- 2

In view of what has been said in OUT-j
say s
now. We only feel that it is leading3
too far. We feel that the adminis= 4
tration of the individual will nave &
bearing on it. There have heen som&:

cases of abuse in the past.

g SV S
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" on that.

shri Bade: I want to ask one ques-
tion. You have said jin your note that
the provisions contzined in 14(1)(b)

are very vague and that it has not -

given an accurate bagis of determining
4¢he normal price. I want to know
what would be the correct definition
of normal price. If I want to give a
definition of ‘normal price’ in clause 2,
the definition section, what should I
put there?

Mr. Forman: I hope the Associated
Chambers of Commerce would be
averse to suggest it. What we are
dealing with here is not so much =&
definition but a criticism of the near-
est equivalent of such price, and the
methods of ascertaining that price.

Shri Bade: Instead of ‘the nearest
ascertainable equivalent of such price’
what should be the wording?

Mr, Forman: I think we may enlarge
For instance, officials at one
part state that a particular item is
worth Rs. 50 while officials at another
part state that it is worth Rs, 100.
‘These are the sort of situations we
have in mind.

Mr. Von Leyden: The Chamber does
not want to assume legislators’ au-

‘thorities for defining what they con-

sider the right thing. It woulg be
guite happy if any kind of definition
is given in order to remove the un-

certainty. Great difficulty is caused to

the trade today as on the landing of
goods the importer doeg not know how
much duty he has got to pay. Now
under the new Bill the definition ig left
to rules. The Chamber feels that the
legislators sioul? at least indicate in
the Bill the methods on which the real
value has to be assessed.

Shri Dehejia: You started by saying
that you are very happy that in dvaft-
ing the Bill note has been taken of the
international idezs and you also re-
ferred to GATT. I wondsr whether
you are aware that they have also
used the word ‘like merchandise’. That
definition has been arrived at by dis-
cussion among different countries. In
a matter like this there should be uni-

different
these are inter=-

formity of ideas between
countries because
national transactions,

Mr. Forman; I entirely agree.

Shri Dehejia: Again, the TUnited
Kingdom is a perty to the Brussels
Convention which used exactly the
same words, The GATT  provision
says that when the actual value is not
ascertainable in accordance with sub-
paragraph (b) the value for customs
purposes should be based on the near-
est ascertainable equivalent 6f such
goods.

Mr, Forman: What you say about
GATT is all very commendasble but
the note of the Chambers, I think,
amply brings out our point in parti-
cular. May I quote the instance given
there. All art silk goods, for instance,
could be said to be like goods. But
within the generic description there
might be art silk articles of a different
sort, quality, etc. each having iis own
normal price.

Shri Dehejia: I think the wording
here is the correct interpretation of
the words ‘like merchandise’ because
‘like’ meang like in a number of res-
pects.

Mr. Forman, The Chambers have
cuggested that the words ‘gosds of the
like king and quality’ should be re-
tained.

Shri Dehejia: ‘Like’ by itself con-
veys more. If you mention ‘Irind and
quality’ you ars tied down to consider
only two things. When vou  say
‘like merchandise’, there may be other
qualities and other traits of the goods
which may hava to be considered in a
given case. ‘Like mezrchandise’ is a
murh more expressive and much
widar phrase then saying like ‘kind
and quality’ if T may say so. That is
why the GATT has used it.

Shri Morarji Desai: We will amplify
it in the rules. If you can provide a
better definition, we are prepared to
consider i,
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Mr. Forman; Thank you. The next
point is about the real value clause

14(b).

Shri Dehejia: I have read out to you
the GATT provision.

Mr, Forman: The next clause is 15
which refers to cargo overcarried and
subsequently returned to the original
port in which duty was assessed. We
would be happy if accommodation can
be made in the Bill to apply the ori~
ginal rate when the cargo is returned.

Shxi Morarji Desai: What have you
to suggest in clause 15?

Shri Puri: Our views given in  our
memorandum are based on our ex-
perience. We want a proviso to be
added to clause 15. It very often hap-
pens that the new Finance Bill is
placed before Parliament and the duty
is increased. For example,

Shri Morarji Desai; That is, it has
gone out and come back? But that is
provided in another clause,

Shri Puri: No, Sir. For example, if
there is a consignment consisting of
150 cases.....

Shri Morarji Desai: It cannot be
done. I do not think there is any
possibility of changing it.

Shri Puri: I request you to give me
an opportunity to explain the point in
a moment. Now, once the goods have
been discharged, the duty has been
charged at the prevailing rate, and
when the goods come back—they do
come back.....

Shri Morarji Desai: Why should it
come back?

Shri Puri: Supposing out of 150
cases, 75 cases are discharged at Madras
and the other 75 cases at Calcutts, in
the meantime, the rate of duty has
been increased or decreased.

Shri Dehejia: Are there different
rates as between Calcutta and Madras?

Shri Pori: What T mean to say is,
the iime-lag is the. ..
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Shri Moarji Desai; In the meantime,
if the duty is decreased, we will charge
you at the decreased rate.

Shri Puri; That provision has not

been there in the Sea Customs Act..

Shrij Dehejia: It is there.

Shri Puri: In practice, that has mnot
been done.

Shri Morarji Desai: In praciice you
may say that the duty has not been
decreased.

Shri Dehejia: Could you give one
case where the duty in force on the
date is not charged and where the
higher duty is charged?

Shri Puri: There have been very few
cases where the duty hag been de-~
creased, and where the duty has been
on the increased rate, c¥:n the Gov-

ernment have asked the shipowners to

pay saying, “you have over-carried the
goods and in the meantime the duty
hag increased.”

Shri Morarji Desai: You will have to
pay for it then.

Shri Puri;+ Over-carriage is not
something that can be controlled. I#
is beyond conirol.

Shri Morarji Desai: If it is not con-
trolled, then it is your negligence.

Shri Puri: It amounts to a thousand
rupees, sometimes.

Shri Morarji Desai: It may be a
lakh of rupees. You have to pay. T
do not think that for your negligence
the Government is going to pay.

Mr, Forman: Then, I may refer to
clause 23. Here, the new Bill has made
a genuine effort to improve the posi-
tion. But we would suggest that the
remittance of duty should be extended
to goods lost otherwise than by pilfer-
age or destroyed either before unload-
ing or in the course of unloading. The
Chamber has given two cases or ex-
amples in this connection. One is,
bagged cargo often spills in the holds
during discharge through insufiiciency
of packing, etc. So, the guantity dis-
chargeq is less as some of it goes OB
the other side.

Lo A L
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E shri Morarji Desai: The duty has
Jeen limited. I do not know what
r -, want. ‘This clause is meant for
inat purpose. Please read clause 23
k(1) and (2), both.

b ghri Bade: He wants to remove the
%ords “otherwise than by pilferage.”

% ghri Morarji Desai: That is what
Fihey are asking for, and that is what is
Fione. That is provided here. I do not
now what is not provided. Pilferage

:ls in the other clause.

% Mr. Forman, Well, if it is already
Fovered in the Bill, we delete it and
pass on to the next.

1§ Shri Morarji Desai: It does cover it.
i¥The proviso says that the goods are to
ifhe destroyed by the owmer. We say
{ihat the Government will destroy them
i3t the expense of the owner, so that
lFwe will only charge the cost of it.

E Mr. Forman: Now, I come to clause
1128, We notice that in the Bill, with
jirespect to this clause, the time-limit

ik
W
i

iz Shri Morarji Desai: Only for colius-
Fion why should the time-limit be
kept? We want to make collusion to
Jibe punisheg eternally.

2 Mr, Forman: I commend it, but in
the case of a collusion which happen-
fed 20 years ago, the question of leep-
:ing the records comes in,

i Shri Morarji Desai: If it is proved,
jit should be liable. If jt is not prov-
ged, no collusion will pecur further.
| Collusion has first to be proved, and
i then it has to be disproved.

' Mr. Forman: If there is a demangd 20
W years after, the company will have to
| keep the records.

-5.: Shri Morarji Desai: Unless it is
§ Proved, where is the necessity for dis-
g Proving it? -

'Mr. Forman: It may first be the ori-
?:glnal company. Then, after 20 years,
{1 the company is asked to pay for
; WI}at has been raised, say, in 1933,,...
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Shri Morarji Desai: He will have
to prove that.

Mr. Forman: The written statement
is there.

Shri Morarji Desai: If it is accept-
able, it will be accepted. You must
pay for it. It will be chargeable. But
it all depends upon whether the per-
son who passed them will accept them.
Then you can refute it. Supposing, a
person comes under the influence of
MRA, why should I not believe him?

Mr. Forman: In that case, the com-
pany will have a diffieult time dis-
proving it. Sometime that happens
and, as you will see, we suggest that a
time-limit of five years may be pre-
scribed. You may fix a reasonable
period to be applied.

Dr. L, M. Singhvi: I would like to
know what woulgd be considered a
reasonable time to be prescribed under
clause 28.

Shri Morarji Desai: Five years, as
he says. They preserve the record
tor five years,

Dr, L. M, Singhvi: What is the basis
for the suggestion?

Shri Morarji Desai: They say that
they preserve the records for five
years,

Dr. L. M, Singhvi: Is that the usual
practice? In most trading firms, apart
from income-tax purposes for which
the period is much further than five
years, what is the usual practice?

Shri Morarji Desai: In regard to in-
come-tax, it can go for 16 years. For-
merly, the period was indefinite. I
have made it 16 years now. Otherwise,
it was indefinite.

Dr. L. M, Singhvi: I suppose the
records have to be preserved for the
purpose of income-tax for at least
16 years. From that point of view, five
years would not be a reasonable limit

of tima for keeping the records in this
case.
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Mr, Forman: Financial records and
company records are two entirely
different things.

Shri Morarji Desai: You will have to
preserve the records for income-tax
purposes. Otherwise, you are liable
to be charged

Mr. Forman: I had better be care-
fult :

Shri Morarji Pesai: You had better
be careful!

Dr. L. M. Singhvi: For how iong do
you preserve your company records?

Mr. Forman: 16 years with  effect

from now!

Mr. von Leyden: There is a differ-
ence hetween company records—cus-
tom house records and other records—
and the financial accounts which have
to be kept now for income~-tax bpur-
poses. If we have to keep on the
documents connected with one single
transaction which parties may require,
then, large warehouses will have to be
found’in order to keep the documents.
So, I beg for more than five years.

Shri Morarji Desai: No honest com-

pany has to fear anything. There is

no danger of any honest company

being charged after 20 years.

Will you be satisfied if we keep it
at 10 years?

Mr. Forman: It will be something.

Shri Morarji Desai: Let us consider
that.

'Shri Puri: Next item is clause 30
which deals with delivery of import
manifest or import report. Sub-clause
(1) says that!

“The person-in-charge of a con-
veyance carrying imported goods
ghall, immediately -after wrrival
thereof at a customs station, de-
liver to the proper officer, in  the
case of a vessel or aircraft an im-
port manifest..... ",

1 subzmt that it is not a practical pro-
position, particularly when ships are
loaded in Indian ports, East Pakistan,
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about ‘immediately’?

As it is now, the mani.

Rangoon, ete. - f
fest is delivered within 24 hours. That
may be retained. et

Shri Dehejia: What is the gifficulty - 1

4 -5
Fulor

i =
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Shri Puri: If the steamer arrives at

4 o’clock, how can the manifest be de- "=

livered immediately?

Shri Dehejia: ‘Immediately’ -
not mean in the same breath.

they like. We want
be retained.

Shri Dehejia; There also, it is a dis- -
cretionary power.

L
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Shri Puri: As it is, the customs offi- ]
cers will have the liberty lo decide as -
a uniform pro- i
cedure and we submit that present
section 53 in the Sea Customs Act may 4

Shri Morarji Desai: Sub-clause (b)’
says: e

“Tf the proper officer is satisfied
that there was sufficient cause for ...
not delivering the import manifest &
or import report or any part there- i/
of immediately after the arrival
of the conveyance, he may accept i
it after such arrival”

e

Shri Puri: One officer may say it
should be done with 1 day, another-
may say within two days aad soO on.:;
We want a uniform procedure. j

Shri Morarji Desai: If you want 24
hours to be provided, I shall certainly;
do so. 4

Lt

Shri Dehejia: It may suit ihe FI"’-"E
sent witness to say 24 hours, but theré:
are people in other places who have:
represented otherwise. I do not suP”;
pose the present witness speaks for all
of them.

Shri Morarii Desai: 1 do not see
what you lose i more time is given to !
some peoble. |

Shri Puri: At least an assurance may"
be given that in the rules it will bej
provided. The difficulty is where the,
ships are loaded, say, from ishaks"
patnam or Rangoon, the manifest MY
not arrive before the ships arrivé.
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want, therefore, that there should be
iy uniform procedure. It may be p.l'oyld-
! ¥ od that the manifest may be delivered

¥ sithin 2¢ working hours from the
| ¥ grrival of the ship, because the next
| § dsy may be a holiday.

| £ shri Morarji Desai: We will see what
| ¥ is necessary to be done. This makes
¥t a little bit less rigid.

¥ Shri Dehejia: In the nrevious Act
£ also, the power is giscretionary.

{ shri Pari: I¢ it cen be provided in
tihe rules, 1 will be too glad.

¢ Shri Morarji Desai: I do not see
g'that there is any hardship; it only
fremoves hardship.

.. Shri Dehejia; Some get so used to
one thing that even a thing which is
| better may look bad.

whri Puri; Certainly not; 1 beg to
[ difer from you. It is not fair.

}i Shri Morarji Desai: There ig nothing
Funfair in that; generall that is the
practice.

- Shri Puri: We only suggest that
-there may be a uniform procedure
tather than leave it to the discretion
“of the officers.

Shri Dehejia: Uniformity in admin-
'pistration can best be brought about by
| supervision.

¢~ Dr. L. M. Singhvi: Does not the wit-
Fness think that it is not necessarily to
be provided in the Statute? If there
fis any difficulty, the department can
-easily take care of it. Ag it is, the
réircumstances are easier for them
‘Tather than gnerous.

Shri Morarii Desaj: He does not
mind if it is provided in the rules.
He has said so.

~ Shri Puri: My next submission is
that in claugeg 30(2) and 41(2), the
Words “to the best of.his information,
knowledge and belief” should be added.

Dr. . M. Singhvi; He js always
.free to make a further declaration that
Ht is to the best of his information,
‘tmowledge and beliet,
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Shri Morarji Desai;: How can it be
put down here. You can always say
that the declaration is to the best of
your information, knowledge and be-
lief, '

Shri Puri: All the Manifests are
made from the Manifests which are
receiveq from the port of shipment.

Shri Morarji Desai: You have to
take care to see that they are not
wrong. ;

Shri Puri: That is done.

Shri Morarji Desai: That is enough.
Then I do not think there is any
danger.

Shri Dehejia: Sub-clause (3) says:

“If the proper officer is satisfied
that the import manifest or import
report is in any way incorrect or
incomplete, and that there was no
fradulent intention, he may permit

it to be amended or supplement-
ed.”

Shri Puri: That is something else.
That is where marks and numbers may
be wrong.

Shri Morarji Desai: If the officer is
satisfieq that there was no fradulent
intention, he may permit it to be
amended.

Mr. Forman: It is not correct to add
anything in writing on a printed de-
claration form. .

Shrl Morarji Desai: What you are
going to say is truth. Sub-clause (3)
brovides that if the intention was not
fradulent then it can be amended, We
cannot qualify truth lks {his, What
about 41(2)?'

Shri Puri: We would like to have a
uniform procedure jaid down.

Shri Morarji Dasai: We are saying
imum of thres days and a maxi-
mum of seven days”,

[ 1

Shri Ppri: That would be all right,

Then we come tg clause 42(2)(c).
Wg would humbly submit that ag the
shipping companies cannot submit all



shipping bills at the time of port
clearance this clause should not be
there. All this information is being
given in the requirements under
claiise 41. How can we submit ship-
ping bills? They are retained by the
customs authorities. This is according
to the represent practice. An Aliow
Order is given on the dock challan. It
should not be a condition that the
shipping companieg must produce
shipping bills or bills of export at the
time of port clearance. The shivping
billg are presented to the customs au-
thorities by the exporters themselves.
We do not come in the picture at 2il.

Shri Morarji Desai: Why should this
be a condition on the shipping com-
panies?

Shri Abrol; The normal procedure is
that the shipping companies get the
authority from the person concerned
that such and such goods could be
taken on board. Only after seeing
that endorsement the carrier is al-
lowed to take the goods on board.
When the goods are put on the board
the carrier takes the shipping bill, We
only want him to give it back so that
we may chesck it. It is only in the
case of shipments ex-lighterg that the
shipping bills are not given and part
order are given.

Shri Puri: The practice is that the
shipping - bills are presented to the
customs officers in the docks by the
shippers. Thereafter the Port Com-
missioners take the dock challan to the
customs authorities who give the per-
mit, The shipping companies do not
take the shipping bills in their posses-
sion and, therefore, they are not in a
position to present them.

Shri Abrol: T am afraid you are
talking only about the ex-ligheter ship-
ments in Calcutta. We are providing
for the normal shipments that ara tak-
ing place in Bombay . and Madras
where goods are loaded from the
shore.

Shri Puri: Even where goods are
loaded from the shore shipping bills
are not given to the shipping compan-
les at Calcutta.

~ Calcutta port also.

Shri Abrol: I am afraid you are
talking only of Calcutta port.

Shri Morarji Desai; 'What happens =
at that port? This will apply to the

Shri Abrol: In that case the ship- -
ping bills will be with us. :

Shri Morarji Desai: Why is it neces-
sary to provide this here? i

Shri Abrol; This is the authority for =
the carrier to take goods on  board,
otherwise they will not be allowed fo
take the goods on board. How is the -
carrier to know that some goods have ..
been passed? Unless the authority is. 7}
with him how can we chack and make "
the levy?

Shri Morarji Desai: If the bills are
not with him the proper officer will not = =
ask him, -

Shri Puri: The shipping bills are notn>
submitted to the shipping compames
at all. They are given to the customs. 5
Allow Orders are given on the dockﬂ
challan, T

Shri Morarji Desai: Without the bﬂI ;
of export how can a ship be allowed'
to go?

Shri Puri: The shipping bills i
kept with the customs officers. We dgi} 2
not take possession of the qh1pme£»
bills at all. We just get an allow order: i

on the basis of the dock challan.

of the Bill wh.lch says:

“The person-in-charge of a cun- ',J-“f‘
veyance shall not permit the load- = 08
ing at a customs station unless & i
shipping bill or bill of export or a =
bill of transhipment, as the case _iil%
may be, duly passed by the pro- -8
per officer, has been handed over 18
to him by the exporter;”.

Shri Puri: I quite agree that nos :i
cargo can be loaded unless and un
a shipping bill has been passed by the: . -
Customs House. But according to the .: §
procedure the shipping bills are not
presented  to the shipping comp &
but they go to the Customs OfficeT an



pim the Port Comrmissioners ap-
' ch for an allow order.

i ri Dehejia; Will the witness kind-
“read clause 40 which says:

™
=

#The person-in-charge of a con-
seyance shall not permit the
joading at a customs station—

i1 (a) of export goods, other than
*? ‘saggage and mail bags, unless a
e :_shipping bill or bill of export....
] has been handed over to him.....”

&
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_ghri Morarji Desai: Therefore he
wst take it from the exporter and
nd it over. It is a new provision and
ol will have to adjust yourself to it.
fis not an existing provision. ¥You
il have to take the shippinz bill
Ehom the exporter; otherwise, you do
t load it
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-_Shri Puri: If this is going to be a
hew procedure, we will undertake to
kijroduce the shipping bil] along with
Gte EGM. In Bombay shipping bills
Blde. are normally submitted with the
E=IEGM.

C LTt

 Shri Morarjj Desai: This is 2 new
goprocedure. Therefore ihere is no
guestion of the normal  procedure.
ien a new provision is made, it will
ave to be carried out.
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{ Shri Abrol: The procedure at present
kslightly different then what we have
mt in clause 40 which says that you
¥l not take anything on board un-
sz the shipping bill has been given

ﬁ Shri Puri: How do you expect me
fo produce 500 shipping bills on  the
ey T get port clearance? I take port
I flearance from the Customs Collector
% hours before the sailing and I am
LMl loading cargo. At the time the
Ship is to sail the EGM can be given,

3
._.F

. | Shri Morarji Desai: There is no
| [touble, whether you give ohe bill or
| bills. I do not see what difficulty

‘L3 there in giving all the bills to-
Heether,

Shrij Puri; How can it be possible-
when no cargo can be loaded without.
proper shipping bills?

Shri Morarji Desai: That is what
clause 40 provides, namely, that the
bill must be given before a clearance
can be given.

Shri Puri: We cannot give the bills
at the time of port clearance because
it is 48 hours before sailing and cargo .
is still being loaded.

Shri Morarji Desai: Why should it
be given 48 hours earlier? It should .
be given before you go.

Shri Abrol: It is cnly prepared-
earlier. It is handed over tp the ship
after they have stopped taking any-
further cargo.

Shri Puri: Port clearance is al-.
ways given earlier. If the ship is to-
sail, say, at 4 Oclock in the morning, .
how can you expect the customs station -
to be open at that time?

Shri Dehejia: It will -0t be handed
over in the customs house itself and
ag the witness knows there are oficers .
bresent at the time of the ship’s sail--
ing. I do not suppose the witness is:
as new &s that.

Shri Puri: Is it the intentinn of the-
framers of this particular clause ihat
customs clearance will be given by the
Custornz Officers on board the steamer
before the ship sails?

Shri Morarji Desai: It will not be:
given on board the steamer but in the
office. It should not be the duty of
the Customs Officer to go nn board the
steamer and give it; it is your duty to
take it from his office.

Shri Abrol: Just before you are
wanting to sail wou will yo to the offi-
cers who ig in charge of the wharf and
he will give it to you.

Shri Puri: If that is the intention,
certainly I will still like to record
that there might yet be difficulties.

Shri Morarji Desai: If there are any
difficulties, if this causes any delay in
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the ship leaving the port, we will cex-
tainly remove those difficulties, You
can tell those difficulties to us.

Clause 74(1)

Shri Puri: The drawback on avi-
ation fuel should be hundred per cent.
and not 85 per cent, as is permitted by
this particular clause. It is an inter-
national obligation of India to exempt
duty on fuel uplified bn international
aircraft.

Shri Morarji Desai: If that iz the
rule, you must provide for hundred
‘per cent.

Shri Anand: We will make that,

Shri Morarji Desai: That particular
provision will be made there.

Clauses 8§ and 87

Shri Puri; It is humbly sabmitted
that ships which are permitted to have
stores ex bond at the various  ports
should also be permiited to consume
those stores while they are within the
port limits.- The present procedure is
that whatever has been taken ex bond
on a steamer is not permitted to be
consumed unless that  steamer has
sailed and has cleared off the Port
limits. If this is done, it would be a
further facility for the ship’s officers
and crew.

Shri Abrol: The facility will now
be available to all foreogn going ves-
_sels. The definition includes the period
that the foreign-going vessel may
spend in India provided that it only
participates in foreign trade.

Shyri Puri: From whatever bond the
goods are taken at a particular port in
Indian waters stores should be allowed
to be consumed within the port itself.
At present bond supplies are given
to the ships but they are not ellowed
to consums any such geods until and
unless they have cleared the Port
limits.

Shri Morarji Desai: Clause 87 says:

“Any imported stores on board a
~ressel or aircraft (other than
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stores to which section 80 applies) 4
may, without payment of duty, be 3;(
consumed thereon as stores during .-
the period such vessel or aircraft ;
is a foreign-going vessel or  air-=j
craft.” T

{£3

Shri Puri: This facility is being}
granted. I agree with vou But myj}
reference is only .to those stores which®
are taken ex-bond by steamers. Theyh
are not allowed to be consumed with:
in the port itself, -
Shri Morarji Desai: If they are no| A
to pay duty on that, they cannot be
allowed to consume that.

Shri Puri: Even if a ship is a foreigns
going ship? 4

Shri Morarji Desai; Even then. :
you take any new stores here,

why!
should you consume them here? .3

Shri Puri: But they are being supy
plied ex-bond. ijf ‘3
e |

Shri Morarji Desai: You may cons
sume other stores if you like. But ol
these stores duty will have to be paidg
if you want to consume them. If youy
want to take the stores, you can take
them; but you should not consumel
those stores in this port because th:?ﬁ
stores are taken from this port. i 83
foreign-going ship purchases stores 1
this port, it must pay the duty. e

i

Shri Puri: A foreign-going ship h&
been allowed to buy stores from 'bo'nk--.-l
especially stores which have been keBl
without payment of duty and =
supplieq on board the steamer
the customs.

Shri M. G. Abrol: Evidently,
witness has not examined Section.;;
which says as follows: ¢

“The provisions of section 69 :31151~ 5
Chapter X shall apply to storesys
(other than those to which section
90 applies) as they apply to othefid
goods, subject to the m,odiﬁcat-i“n-:
that for the words “exported 33
any place outside” or the WOIa?
“exported” wherever they 0CCW?
the words “taken on board 207 :
foreign-going vesse] or aircraft 8%
stores” shall be substituted.”

i3
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éThe provisions of Section 69 will ap~
fiﬂY to stores also.

The question is whe-

i{ ghri Dehejia:
3 5 Act

ﬁthel' it is covered by the present
i or 10t

f |, " ghri Morarji Desai: Clause 9 ap-
; phes to Indian Navy only

ghri Morarji Desai; Why should not
':We bring it in one place?

* ghri Dehejia: We can do it.

: Shri Morarji Desai: The intention is
) 1o allow them., We will see that this 1s

{ glarified.

Shri Puri: The ships which are
 qetually coming from abroad but for
only one particular voyage are allow-
?ed to trade on the Indian coast. They
iare the foreign ships and not the ships
Fhelonging to the Indian companies. We
irequest that permission should also be
given and suitable modifications may
Lbe made wherever this can be made in
-the chapter under stores for stores
lmthout payment of duty. For one
freason or other they have permitted
 the ship only to trade on the Indian
 coast for just one single voyage only.

- Bhri Morarji Desai: Why should they
have free consumption? They should
pay the duty.

- Shri Puri; The consumption should be
vithout paymeiii of duiy.

- Shri Morarji Desai: I don’t think
that is right. Foreign ships have a lot
ot advantage over our ships. I don't
‘want {o give anything more. (Inter-
Tuptions). He is asking for one raore
Privilege. Why shou]d anvbody not
ask for more?

Ser fuari; I wii! explain it again.
No foreign ship is allewed to ply with-

out the prior permission of the
Director-General f Shipping ¢ the
Ministry  of Transport or Aviation,

Whichever Ministry controls it, of that
Country,

Shri Morarji Dasai: They may sllow.

7

Shri Abrel: The countries of
Australia Canada and USA. are
charging Yluty whenever  there is
coastal trade.

Shri Puri: I don't know. The ship
has gone on only one :ingle voyage
under a specified licence from the
Director of Shipping.

Shri Morarji Desai: One more con-
cession. That is all.

Shri Mahida: Has the witness in
mind any international conventinn
which regulates such 1hings? Is this
done in England?

Shri Puri: In England this is done.
They are going free of duty, if a ship
of any other country is nllowed under
special cireumstances to carry on coas-
ta] trade for one or two voyages. That
is what I say.

Shri Morarji Desai: I don’t think any
ship of India will be allowed t¢ do
that. This concession should not be
given

Mpr. Forman: I wish to say something
referring to clause 105 read in conjunc~
tion with clause 116. It iz our view
that the officers shoulq accept the
responsibility alse if they are going to
accept these powers. They must be
preparaed to accept the responsibilify
too. Therefore, we have made a re-
commendation in our Memorandnm
as follows :

“All goods seized ang all docu-~
ments and things seized shall be
in the charge of the  Assistant
Cellector of Customs who shall be
responsible for their safe custody”.

Shri Morarji Desai: They should he
responsible for safe custody.

Mr, Forrman: Then we have suggest-
ed:

“The person from whose custody
the goods, documents, or things
ar2 seized, or on whom an prder is
served under this secticn shal
forthwith be informed in writing
of the nature of the offence by



- virtue of which the goods are be-
lieveg to be liable to confiscation
or to which the proceedings under
thig Act relate and he may forth-
with apply to the Assistant Col-
lector of Customs to decide whe-
ther there ig a case to investigate.”

~This is what we have suggested. Then
“Wwe say:

“If the Collector of Customs
shall thereupon decide that there

. is no case to investigate he shall
cause the goods, documents or
things to be immediately returned
to the persons from whose custody

- they were seized, and shall cancel
any order served on such person
under this Act and if he shall de-
cide that there is a case to investi-

- -gate he shall direct proceedings to
be commenced and a show-cause
notice to be issued within such

" 'period not exceeding one month
as he may deem fit and if pro-
ceedings are not commenced or a
show-cause notice issued within
such period he chall order the
immediate return of the goods,
documents or things and cancel
any order served on such person®.

“This is'what we have stated in con-
nection with clause 110 read in con-
junction with clause 105.

Shri Moerarji Desai: ‘Wherefrom are
"you reading?

Mr. Forman: Thig is from cur Mem-
orandum. We wish to ensure that
there is no hardship. That is our
point,

Shri Morarji Desai; It there is abuse
of power, we will punish the man.

Mr. Forman: There are some hard-
ships.

Shri Morarji Desai: We will remove
the hardship. Every officer has to do
his duty. They are responsible to
Government for that Every officer
has to do his duty. Otherwise, it will
mean that no officer will do his duty.
In all their transactions which ihey
do, if the action is bonafide, they are
;all protected.

Mr. Forman: The Chamber has sugl
gested that there should be a very
thorough examination before this j
done.

2=
Shri Morarji Desai: When rertaiy
things are happening, when we fiy
that foreign people are coming wi
gold etc, we cannot take any ris
How can anybody take any risk}
Therefore, that must aot happen. By
if any officer behaveg wrongly, then w
will certainly deal with him. He wil
be removed from service. That will
a sufficient check. I do not think you
need to be afraid. We will cerlain]
deal with them rigorously.

Mr, Forman: That is right. If you
are satisfied, it is all right. E

Clause 115—Confiscation of con{
veyances. ]

Here again the Chamber feels that
perhaps innocent persons may suﬂer_é;
Smuggling may have been done with
out their knowledge. They may not
have sufficient proof with them. Then;
Sir, thig clause is based on the situs
ation which obtained in U.X. a couple
of hundred years ago. There used 0
be smuggling. Actually one ship was

siezed.
)

Shri Morarji Desai: That is a diff-
erent thing altogether. They ~ were
called pirates, not smugglers.  Thaf]
was a different thing. We are not g0
ing on that basis. We are going here]
on the basis of ships which have comé
here with gold ang other things.

Mr. Forman: In many cases OWNers
of the ships have heen co-operating
with the Government. 2

Shri Morarji Desai; Then we a5
help them, if they are co-operatlve-.

Shri Dehejia: May I mention 00¢
thing. The ownerg of the ships maY;
not know it, but what about the other}
officers of the ships and their em-]
ployees?

Mr. Forman: I am not trying
condone smuggling.

Shri Morarji Desai; If we find thB:
that has been done only by SO{E o
person without the knowledge of

.?1
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ﬁ offcers of the ship, we will not do it.
! 1¢ they cannot prove that it was done
I githout their knowledge, then we will
mave to forfeit the ship. Otherwise,

. they would not take very great care.

. Mr. Forman: There was a recent
case where a foreign ship had been
| confiscated and it cost them a lot.

Shri Dehejia: Do you think that in
. that ship a saloon panelling could
. have been removed and new panelling

done without the knowledge of the
. officers of the ship?

f Shri Morarji Desai: How could that
have been done without the knowledge

to give most exemplary punishment
We have got to check them and make
: it impossible for these things to go
on.

~ Mr. Forman: I am merely suggest-
ing that innocent people shoiild not be
punished.

| Shri Morarji Desai; That will be a
| - matter of consideration afterwards, not
? in a law.

Mr, Forman: Anyhow, if I may say
so, the Chamber has made this point.

Chamber
~with

Shri Morarji Desai: The
must do it. I have no quarrel
the Chamber.

Shri Puri; These chips have got so
many cavities and if in a small place
somebody hid a diamond or something
else, the owner of the ship who is
ten thousand miles away is punished.

Shri Desai: It is not the question
of one diamond. We can understand
that. It is large scale smuggling, that
one has to think of. Do not think
+hat Government is going to deal with
people so harshly without any reason.
That v-uld not be done. Gold worth
crores of rupees is smuggled. It can-
mot go on like that.

Any other point? We have already
gEiven you more than an hour,

. of the superior people? We have got

Mr. Forman: Only one or two points
more.

Shri Morarji Desai: At the begin-
ning you said you had only two or
three points, Now it is lengthening fo
more points.

Shri Puri: Clause 116. In the ori-
ginal Act, it wag provided that if any
package ig shortlanded, the penalty
would be twice the amount of duty and
where the duty cannot be assessed,
the penalty will be Rs. 500 per pack-
age, That safeguard has unfortunately
been removed.

Shri Morarji Desai;: We do not want
to provide safeguards for these things.

Shri Puri: Are we to understand that
the penalty will be charged on the
basis of actual duty or it will be charg-
ed on an ad hoc basis? I am asking
this because unfortunately at present
the Customs officers are charging pen-
alty upto the tune of Rs. 10,000 per
package.

Shri Morarji Desai: I would tell them
to charge even Rs. 20,000 even if it is
the value of Rs. 500. That is not on
the actual value of a particular pack-
age. It is only that particular pack-
age which is found. Many other pack-
ages may have gone without anybody’s
notice. The punishment should be
very very prohibitive.

Shri Puri: I agree with you. But
where the duty cannot  be assessed,
there must be a safeguard that it
should be so much per package. Would
you suggest that it should be left to
the discretion of the Customs authori-
ties?

Shri Morarji Desai: As it is here.
The amount is mentioned.

Shri Puori: I want to know what will
happen where the duty cannot be asses-
sed. b

Shri Morarji Desair It can be as-

sessed.

Shri Puri: What about the cases
where the duty cannot be assessed?

-



Shri Morarji Desai;: Why can il not
be assessed?

Shri Puri: Then it is all right. It
should not be done on an ad hoc
basis. That is my submission.

. Shri Morarji Desai: If the duty
cannot be assessed, then no fine can
be levied.

Mr. Forman: Clause 140-—Offences
by companies.

Here T would respectfully submit
that our responsibility here should be
the same as it obtains under the Com-
pa_.nigs Aect, Sub-clause (1) says:

..responsible to the Company
for the conduct of business cf the
company..... "

angd sub-clause (2) 5ays:

¢, ...attributable to any negligence
on the part of any director, mana-
ger, secretary or other officer cof
the company.....”.

Shri Morarji Desai: Same thing is
there in sub-clause (2). This js the
same thing. There is a0 difference.

Mr. Forman: Clause 147—this relates
to the responsibility of the importer
vis-a-vis the agent. I may say ihat
importers are not in collusion with
dishonest agents.

Shri Morarji Desai: Agents say that
they are not in collusion with dis-
honest importers. That is what the
agent said who came just before youw.
What am I to do? We will deal wilh
persons who are dishonest. That is
all we are going to do. Unfortunately,
any side being dishonest makes my
officers dishonest. That is my diffi-
culty.

I think, that is all.

Mr, Forman: We thank you
much,

Shri Puri: We are grateful o yvou
for giving us a very patient hearing.
Thank vou.

Chairman: Thank you.

very

(The witnesses then withdrew)
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II1. TeRE BowmBay Cusrom House
CLEARING AGENTS’ ASSOCIA‘I‘ION,
BowmBay.

Spokesmen:
1. Shri K. D. Pathak,
2. Shri M. T. Bandivdekar.

(Witnesses were called in and
took their seais)

they -

Chairman: We have got your mem- '
orandum which has been circulated to =
the Members of the Committee. If =
you have got anything further to add,
you may do so.

Shri Pathak: We shall first take. up \‘r
clause 13. We have said that the im-i=j
porter should: not be made liable to
pay duty on pilfered goods, because
after unloading and before clearante: 'y
the goods are lying either in the cus- =
tody of the Customs or the Port Com- ‘%
rmssmners, in major ports, or it may n:
be in the custody nf the steamer: .
agents or the State Government ofﬁ'-..-".;-:;
cers at minor ports. We have :aid that ]
since the importer ha.s no control over
the goods after they are unloaded and ',
before clearance, he should not be:i:
made liable to pay the duty on them. :§
When a vessel which brings the cargo
comes, it cannot discharge it, or even: 4
berth at any other places except the :
one nominateq by the Customs. The i
vessel has to come at the place noml-*'
nated by the Customs. It has to file; 5
a manifest immediately on arrival Wlth-g
the Customs; it hag to discharge cargo.iij
under the supervision »f the Customm. 7

the person nominated by the customs: ‘_
and not the importer. So right from. 3
the time the cargo is received, it is in 3
the custody of persons other than the T2
importer and the importer Has absolute- "5
ly no control over the goods. Whem ™
the cargo is lying in the custody of 3+
person other than the importer over
which he has no control, to soy that *
he has to pay the duty even on pil-
ferreq goods, is not fair.

Chairman: This point hag been urg-
ed by every witness. It has to  he
considered. :

e PR T T



hl'i Pathak; We do not know what
ﬂle others have said. If the Com-
1 |“ytee thinks that it should not be
Efolonged, I shall go to the next
3 i=5int.

4 Eiyr. Chairman: The Committee will

o Fonsider it.

4 ‘Shri B, R. Bhagat: We have to con-
where the goods are consumed.

fmreover the bulk of the ecargo is

ed.
L ésnn Pathak: The goods are definite-
A5, consumed, but it goes into some-
Hiody else’s hands, except the importer,
ﬁ hold the importer liable to pay
E2iihe

duty is not correct, according to

HE shri B. R. Bhagat: The point of col-
3 juslon is there. It has to be taken
\hote of.

¥ Shri Pathak: That has to be estab-

! Shri Dehejia: There are some goods
'-hich can be used by certain parties

Shri Pathak: Can it be said definite-
1y that it has gone into the hands of

% Chairman; This is a point which
has been made by everybody and all
: aSpects of it will be considered. You
gmay rest assured that we shall give
Ythe fullest consideration to this mat-
Yier.

1 Shri Shankaraiya: The Clearing
'Agents will be knowing the whole
thing with regard to the removal of
the goods, Can they give any infor-
mation or throw some light as to how
this pilferage takes place and now it
tan be prevented?

Shri Bandivdekar: The nosition in
the Bombay Port particularly is that
 the goods are landed and a manifest
is submitted to the Customs and the

| Port Trust. From the Customs it is
ot possible for the people to

1812 (B) LS—6.

know
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anything. But the copy that is sub-
mitted to the Port Trust goes into
various hands anq those who want to
take unfair advantage of it will know
what goods are received by a parti- .
cular steamer ang landed from  that
ship. From there they can find the
marks and numbers of cases—whether
it is ball-bearing goods or eycle chains
and so on. Some control or some sort
of machinery has to be evolved there,
so that the information that goes into
the hands of the Port authorities can
remain confidential and may noi be
misused,

Shri B, R. Bhagat: Only those goods
which are not cleared quickly and are
lying there for a period are generally
piliered. It is the responsibility of
the clearing agents also to clear them
speedily. They lie in the dock for a
number of days. So they have also
some responsibility in this matter.

Shri Bandivdekar:
agents have no information about
these. They have no access to the
manifest. The manifiest goes into the
hands of some authorities, anq they
know the entlre thing, From there it
is possible for others to know.

The clearing

Shri Pathak: You have mentioned
about speedy clearance.

Shri B. R, Bhagat: Pilferage takes
place only because there is mo quick

clearance and the pgoods are lying
there.
Shri Dehejia: Therefore, speedy

clearance will prevent pilferage.

Shri Pathak: I have to say some-
thing on that, because it is not in the
interests either of the importer or
the clearing agent to retain the goods
in the Port Trust area if they can clear
them speedily. But there are certain
hurdles regarding detention due to
the Customs procedure or the ITC for-
malities. Angd this procedure some-
times takes a very long time and the
goods lie there pending the finalisation
of the Customs documents. It is not
that they are purposely using the Port
Trust sheds as warepouses or godowns,
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Shri Dehejia: Would it be true in
8}l cases?

Shri Pathak: I should think so.

Shri Dehejia: There are a number
of causes known to you or to the
people associated with the Customs
operations: there are a variety of
reasons for which the goods remain
uncleared,

Shri Pathak: The variety of reasons
is only so far as the Customs and ITC
procedure are concernad. There is no
other reason why they should lie in
the docks.

Shri Dehejia: People who want to
smuggle can have different consign-
ments with the same marks. When
one is unloadeq it may have the same
marks as another, and while clearance
may be obtained for the first one they
wait and actually clear the seeond.

Shri Pathak: It may be that in cer-
tain cases there may be a collusion
between the importer and the pil-
ferers, and the port authorities. But
that is not true in all cases.

Shri Dehejin: That is just the point
I put tp you, that there can be ex-
ceptional cases where the importer
also is responsible. The ownership
remains with the importer all the
time even though the custody is with
the Port Trust or the port authorities.
When goods are lost from the impor-
ter's ownership, though they may be
in the custody of somebody else—
maybe his agent or friend.-he suffers
the loss,

Shri Morarka: The loss is all right.

Here he pays duty over and abave
that.

Shri Pathak: An exception does not
prove the rule. In exceptional cases I
do admit that it may be 50, hut not
in all cases.

Shri Dehejia: There can be a ‘provi-
sion that duty wih be paid imme-
diately on presentation of the bill of
entry. And then the goods are lost.
What will happen? We do mot have
it because that will cause hardship. It
the duty is required to be paid along

with the bill of entry, what wouk
happen? Nothing, :

Shri Pathak: Then the
should refund the duty.

Chairman: This is only to provide
tor such exceptional cases. - But wei
will consider all this,

Custom!

Shri Dehejia: We have undertakenj
to consider al] the different combina:
lions, of circumstances that may arise3

Chairman: You may take up only}
the important points. I think you ared
snostly concenned with clause 147.

Shri Pathak: Yes, Sir, clauses 147 '
and 28. i

Chairman: Instead of going into all §
the general provisions I suggest you 3
refer to such clauses as apply to you
in your cepacity as clearing agents, [

Shri Pathak: Very well, Sir, I will §
fake up clause 147 read with clause
28. '

Under clause 147(3) the Custom §
House Agents are deemed owners of §
the goods because they clear on be- 3
half of the importers. Before I pro-
ceed with this point I think I would 3§
not be wrong if I give g background
of the clearing agents' trade, We have 4
been given a licence by the Customs §
after examination ot all the proofs
and we have been authorised to pro-
cess the docuiments with the Customs.
By virtue of our licence we have been 3§
authorised to clear the consignments ]
on behalf of the imporiers. ‘The im-
porter comes to the clearing agent and §
says, “I have got these goods, please =¥
clear these goods.” We take the 73
documents, present the bil] of entry {§
and process it through the Customs,
get the goods cleared and hand them
over to the importer. 8
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£ done the relationship the

between
the importer 1is
Because, the importer is not
bound to give his subsequent consign-
ment to the same clearing agent. He
¥ can give it to anybody. Ile 'may give
" {t to the sarne man or to anybody else.
He is absolutely free,

L

i
ﬂf‘; clearing agent and
‘Hes gver,
Al

s
B,

So this is a case of casual employ-
ment. 1t is not a permanent agency
as between the importer and the
= clearing agent, because he is concern-
- gq only with the particular consign-
ment, and the clearing agent has not
- peen given a general lien on their
2: - poods. Suppose any money is due
to the clearing agent after that from
the importer, he cannot detain his
subsequent consignment or anything.
" The moment his accounis are squared
. up, the relation between the clearing
~- agent and ithe importer ceases.

.. Chairman: What is it you want to be
~ done?

_ Shri Pathak: In clause 147(3) a lia-
- bility is being created that the moment

we clear the goods on behalf of the
., importer we become deemed owners
* ' of the goods, and whatever liabilities
f::  there are the same attach to the clear-
5 ing agents.

Chairman: For that particular con-

: gignment of goods your liability is

. there for whatever acts of omissions
‘i and commissions there are.

i, Shri Pathalk: The penalty on the im-
Wi porter, even the imprisonment, at-~
37 taches to the clearing agent? What-
=~ ever the lizbility of the importer,
422 1ot liability has been attached to the
i clearing agent only because he has
2. cleared that particular consignment.

. As I told you, once the consignment
. i cleared and the goods are delivered
. to the importer, there is nothing in
. the hands of the clearing agents if
= subsequently, a liability has been
created by the Customs.

E Chairman: Subsequent liability only
E” as regards that particular consign-
ment,
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Shri Dehejia; Suppose there is
mis-statement?

Chairman: Simply because you have
handed over, you cannot escape.

Shri Pathak: Suppose the mis-state-
ment is on the part of the importer.
After the goods have been delivered,
after the velationship between the
clearing agent and the imporier ceases,
the importer will say, I am not going
to pay anything, let the clearing
agent pay.

Shri Dehejia: May I put it this way?
Liability arises out of & thing done
while your contract lasted. These
things are done while you are acting
as the agent. A declaration is given
suppressing certain things. May he
by the importer, may be by the clear-
ing agent, We are not fixing the res-
ponsibility. That may come to light
subsequently. The fact that he has
ceased to bhe your customer does not
mean that the action has ceased to be
yours or of your customer at the re-
levant time. . .

Shri Pathak: That is not the point.

Shri Dehejia: T realise what you say
that you have no hold on the customer
subsequently. That is quite true. But,
these things have occurred when you
hag the relationship of customer and
agent,

Shri Pathak: Actually, the point is,
we do not act as the agent of the
jmporter. We clear the consignments
by virtue of our profession, holding &
licence of the Cusioms House.

Shri Dehejia: Licence as cleaving
agent, Whose agent?

Sur; Pathak: Customs House,

Stri Dehejin: Thay have no agenis.
Toey have nothing to do. Kindly con-
sider the Dbasic point. You are
appointed agent by the importer. The
Customs recognise you. You do not
hecome an agent of the Customs. You
are an agent of the importer. Can
there be any doubt on that?
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Shri Bandivdekar: This provision
I™there already in the previous Act.

Tne Customs authorities authorise the -

Customg house agents. Certain rules
have been prescribed. We sign the
bill of entry, we process it, we pay
the duty, we deliver the goods, After
that, we have to hand over all the
documents to the importer. There is
nothing with us. If some questions
are raised at that time, we can say
what is the correct position. Actually,
after a year or two, it will be im-
possible for us without the documents
to point out whether it was a mis-
statement or a collusion. Because, by
that time, the invoice, the bill of
lading, duty hill, all the documents
are returned fo the importer. Under
that section, there are rules which
enjoin on us that we have to give a
factual account to the importer. If we
want to keep a deposit from the im-
porter for whom we clear, that also
we cannot do. The result is, merely
because we have signed a bill of entry
for the sake of Rs. 5 or Rs, 10 per
case—these are the charges in Bom-
bay—we take responsibility for a very
huge amount. Clause 28 is coupled
with clause 147. That clause says
that if there is collusion or mis-state-
ment, notice can be given for an un-
limited time for'a number of years.
Actually, the position is, all those
doctiments we cannot keep with our-
selves. How can we meet the de-
mand? That-is the difficulty.

Shri Dehejia: It is not as if only the
agents are being held liable. The lia-
bility is fixed on both the importer as
well as the clearing agent. In quite
a number of cases, to the Customs
authorities, the importer may be no-
thing more than a name. He would
be known to you, Somebody may have
signed; he must have taken instrue-
tions, so that he is known to you. He
is not known to the Customs at all.
The Customs know ABC Co. They
may not .know whether ABC Co.
exists; the clearing agent ltnows.

Shri Bandivdekar: Actually the
position is, the documents are receiv-
ed through banks for large number of
cansignments which are consigned to

up-counfry importe.i's. In. such cases '

the clearing agent does not know who
ig the importer. Only through corres-
pondence through banks these things
come, Ultimately, if this responsi-

bility is to be fastened on the clear-
ing' agents, we will have to ask the -

importer or the bank to sign the bill
of entry. That will be impossible, For
example, a bank in Delhi cannot sign

a bill of entry. We have to send the -

bill of entry forms to Delhi to get
them signed. Expeditious &earance
wil] not be possible.

Shri Dehejia: Bill of entry forms are
available,

Shri Bandivdekar: Forms are avail-
able. These forms have to be signed.
At the present moment, except sign-
ing bills of entries, while processing,
we have to make a number of declara-
tions.

Shri Morarka: May I ask, clause
147(3) is not a new provision; it is an
already existing provision. )

" Shri B. R. Bhagat: Formerly it was
section 4. I think it was challenged
and it went up to the Supreme Court:
The Supreme Court decided that this
provision is mot improper. It is quite
a proper provision. The principle of

the equity of it has been decided by -
the Supreme Court, So far as practi-
cability is concerned, we do not know !

the importer. You act as agent. You
take all the responsibility for any mis-
statement. It is not as if it is absolute
responsibility in the sense that you
wil] be chargeq for anything. It is a
single transaction. If you take care

to see that there is no mistake, if you

scrutinise carefully, if you take care

to see that there is no mis-statement ¥

or under-valuation and that all the
statements are truthful, nothing will
happen. No liability will come to you.

I do dot think even from the equity. i
or practicability points of view, there -

is any objection,
Shri Pathak: If T have read the

judgment of the Supreme Court right- j

ly, I do not think they have consi-

dered the propriety of section 4. They

have said that since section 4 is there,
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. ~ clearing
Jagents are responsible. They have
‘not commented anything on the pro-
spriety or impropriety of section 4.

Shri Morarka; Apart from the ques-
tion that the hon. Deputy Minister put
‘to you, may I know, in your experi-
®ence, in actual practice, have clearing
*agents ever been made responsible for

,agent suffered any loss and if so, in
; are you dis-

e In cne case I
-‘; s know, a cess charge was recovered
"te the tune of Rs. 32,000 from the
clearmg agent. The clearing agent

= ;was a big man.

Shri Bandivdekar: There were so0
many cases. That was a big case.

Cha.irmnn:' Just as you are trying fo
“shift responsibility, they may also
:try.

s Shri B. R. Bhagat: Neither you nor
“the importer should be responsible:
twhat do you suggest?

- Shri Bandivdekar:

thas become so complicated. Thers
;ns smuggling as it is said. Actually,
in the case of semi-finished goods also
¢ mostly machinery, there are compli-
wcations, While dealing with all these
comphcatlons, if the clearing agents
re held responsible for anything that
_%s wrong, really, it becomes difficult.

The procedure

e Chairman: The section says; the
the clearing agent, the importer,

-owner, all of them will be responsible.
“You prove who is responsible. You
an’ certainly safeguard your interests,

IR

Shri Bade: Clause 147 only s8ys
ithat if an agent does something, lia-
gbmty will go to the importer or owner,
%' Shri Bandivdekar: There is
iClause (3).

¥

ol
i ‘L‘ Shri Bade: The importer will be
lg*"'esponsxble for that.

sub-
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Shri Pathak: What about 147(3).

Chairman: You ecan prove that such
and such person is the owner or im-
porter.

Shri Bandivdekar: Our difficulty 1s
that if the Jiability comes later on, we
have no papers.

Shri Ramanathan Chettiar: Keep

copies.

Shri Bandivdekar: It is diffcult to
keep copies of invoices ete.

Shri Raman Chettiar: You can talk
to the importer about it.

Chairman: You can show that you
are not responsible.

Shri Himatsingka:
is already there.

Shri Pathak: We have protested
against this even before.

This provision

3hri Bandivdekar: We have come
before the framers to plead that some
relief should bhe given,

Shri B R. Bhagat: Apart from ap-
prehended fear, is there any aciual
case of hardship?

Shri Bandivdekar: Yes.
Chairman: Only one.

Shri Prabhat Kar: Even in that cese,
what was the time-lag?

Shri Bandivdekar: We ave in exist-
ence as an association for some years,
We have not been keeping any re-
cord. At that time, these were also
negligible. But during the last few
years, the rates of duty have inereas-
ed considerably on some items. 1% is
even 600 per cent.

Shri B. R. Bhagat: You will appre-
ciate that we cannot always realise
duty from the importer, So we can
realise it only from the clearing agent.

Shri Bandivdekar: Formerly, there
was no provision while taking a bond
from the clearing agent. Now that
Provision has been made to the effect
that if the amount has to be realis-
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2 it can be appropriated from the

dei)osit amount of the clearing ageunt.

Chairman: If there are cases of
harassment, you can go up in appeal.
Have you taken up any such cases in
appeal?

Shri Bandivdekar: This has recent-
ly been introduced. Formerly while
giving the bond, this was not theve,
This new provision was introduced
only acouple of years ago.

Shri Pathak: Our prayer is only
this, that we should be treated in the
same category as chartered account-
ants or lawyers, and this liability
should not be imposed on us.

Shri B. R. Bhagat:" Do you not
think that the combined effect of (2)
and (3) as they are worded is to make
you less liable than before?

Shri Pathak: (3) is only a repeti-
tion of the original section 4. (2) is
an addition.

Shri B. R. Bhagat: If is less onerous.

Shri Pathak: We do not want to
have any liability on this account.

* 8hri Bandivdekar: The clearing
agents are not even ‘paid the amount
of duty by the importer.
position.

Shri Narendra Singh Mahida: You
should change your designation from
‘clearing agents’ to something else,

Shri Pathak: We agree that the
clearing agent should be liable ior
any misrepresentation or negligence
on his part under section 132. DBut
so far as the other liabilities are con-
cerned which arise on account of the
importers or the customs, he should
not be made responsible for them.

That is the
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Shri B. R, Bhagat; What are ihe
faults of the importer which you.
would not know?

Shri Pathak: We go by the docu-
meénts. We have no access to their
books. The importer may be in
Ludhiang or Amritsar. We only go
on the basis of documents given to us
at the port, Nobody will allow us
access to their books.

Shri Bandivdekar: If the customs

authorities rigorously scrutinise the
documents, we have absolutely no
objection, because that is in our

favour. But what happens so often

is that the importer comes in a hurry
and the customs people also pass them
because the firm may be of gond
standing.  Ultimately when the lia-
bility comes, the firm may not be in

" exitence,

Then if the goods are detained by
the customs, there is no provision
either in the existing Act.or in the
Bill for issue of detention certificates,
We suggest the inclusion of a clause
after clause 144 to this effect.

Shri B, R. Bhagat: Who gives such
certificates?

Shri Bandivdekar; The customs.

Shri Dehejia: 1 wonder whether
such a provision can be inserted in
this Bill. It is within the discretior
of the Port Trust to aceept it or not.

In maiters of procedure like his, this - i

Act cannot bind them. It is beyond*
the purpose of this legislation.

(The witnesses then withdrew)
The Committe then adjourned.
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_\ 1I, T BomBAY BULLION ASSOCIATION Loviitep, Bompay

1. Shri Chandulal Kasturchand
2. Shri Mangulal Trikamlal
3. Shri Amratla] Sonawala

HII. THE MADRAS JEWELLERS' AND DIAMOND MERCHANTS' ASSOCIATION, MADRAS:

1. Shri V., Pandurangiah
2. Shri Harendra Mehta

I ArLp-INpIA MANUPACTURERS’
NIizaTiON, BomBay
Spokesmen:

1. Shri Prabhu V., Mehta
2. Shri Hans Raj Gupta
3. Shri D, M. Desai,

{(Witnesses were called in and they
took their seats.)

ORGA-

Chairman: We have got your memo-
randum, which has been -circulated
to the Members. If you want to
supplement it, you may do so. :

Shri Mehta: With your kind per-
mission, we may be allowed fo refer
to several clauses which we have not
touched in our memorandum. Parti-
cularly, in clause 11(2), among the
purposes mentioned is:

“(p) the carrying on of foreign
trade in any goods by the State,
or by a Corporation owned or
controlled by the State to the ex-
clusion, complete op partial, of
citizens of India;”

We feel that this purpose is likely to
take away the basic or fundamental
rights of the people to carry on law-
ful trade, because the Government
might, by a notification, say that in
certain commodities no private cilij-
zen of India might trade, hecause
elsewhere sufficient power is given io
Government to issue a notifidation for
burposes of security, maintenance of
Dublic order and standards of de-
céncy, morality etc. Normally such
Durposes are likely to be achieved
even if this sub-clause (p.) is ex-
cluded, ‘That is our first submission.

4. Shri Chimanlal C, Shah ,
5. Shri P, Gopalakrishniah |
6. Shri Jayendra Mehta |

3. Shri P, Gopalakrishniah
4, Shri Kanayalal Mehta

Shri Morarji Desai: You can go io
a court of law if it is a case ofJ
fundamental right.

Shri Mehta: We do not wish 1o do
that,

Shri Moratji Desai: I think you are;
totally wrong when you say that it is
against fundamental rights, because it]
is being done even mow. It is not a
new thing which is being done. Ac-}
cording to this nobody is going to be:
prohibited. In some cases, imports]
and exports have to be prohibited.?
How can you allow the two thingss
together? If no citizen of India is;,
allowed to import a particular com-
modity except the State Trading|
Corporation, that has got to be said.
That is all that is done. So also, only ]
licensed importers are allowed, un-3}
licensed importers are not allowed j
What is the meaning of saying fun- 3
damental right? Should only a few:
beople be given monopoly?

Shri Mehta: I did not refer to fun-J
damental right in a legal sense. I.J
must apologise. -

Shri Morarji Desai: You are entitl-3
ed to say whatever you want. '
need not apologise at all. We
only trying to discuss.

Shri Mehta; Our second submission:3
Is in regard to clause 13 Yhich saysyg
that if goods are lost due to pilfer-iy
age, the importer has to pay the duty4
on such goods. This has to be readu_
with clause 23 where the Collector hasgp
been given powers of remission of %

duty in case goods are lost ctherwise
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E” than by pilferage ete
-:- g0 much rampant and so much on the
" increase at the ports, port trust pre-

Pilferage is

mises, warehouses etc, that the im-

s . porter loses—I am speaking on behalf
- of the manufacturers, we are mare

concerned with them——raw materials
and coriponents out of the very
meagure quotas available to him. On
account of it, production suffers, and
on top of it he has also to pay duty
on such pilfered goods. The goods are
not in our possession. They are in

. the possession of the customs or port

trust, and if there is a loss due to
pilferage, why should we be penalis-
ed twice? 8o, we suggest that clause
22 might also include remission of
duty in case of pilferage and clauze 13

* may be deleted.

Coming to Clause 14, we fear that

* the ierm “normal price” is likely to

be misunderstood, particularly when
it is translated in relation to the term,
“the seller and the buyer have no
interest in the business of each other”.
Speaking as manufacturers, there are
many technical collaborations with
foreign firms, who supply components
etc.,, according to their own designs.
Would it be construed by clause 14(1)
(a) that the technical collaboration
is a business relation when the im-
port takes place? If so, almost all
the cases will fall under (b} instead
of (a). The term “where the szeller
and the buyer have po interest in the
business of each other” has to be more
specifically explained. Relations such
a3 sole selling agents, distributors,
representatives or branches might
probably be construed as business re-
lstion, but technical collaboration may
not be so construed.

Shri Morarji Desai: What is your
alternative suggestion?

Shri Mehta: My suggestion is that in
the case of a dispute about the normatl
price, the customs might accept a
certificate from a recognised or well-
kncwn anid established Chamber of

© Commerce in the exporting country

that these are the normal fair prices
of these articles exported to your
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country. That certificate should be
considered valid, and customs may ac-
cept it for purpose of customs duty.

Shri Mchta: Then, with regard to
clause 18, provisional assessment of
duty, we have a modest submission to
make. That is, instead of exactly
iwice the amount of the excess duty,
it might be said, ‘not exceeding twire
the amount' so that a certain discre-
tion might be given to the officer-in-
charge, if he considers that he has to
get a deposit of a lesser amount in a
particular case.

About clause 20(1)(a). speaking us
manufacturers, we have difficulties in
that particular clause. [t hag not
been mentioned in our memorandum.
One is the satisfaction of the Assist-
ant Collector of Customs, il the goods
cxported have been re-imported. That
satisfaction is extremely difficult.
Suppose, we send a consignment of
400 or 500 pieces and 4 or § nDpieces
come back, it will be very difficult to
prove that these 4 or 5 pieces are not
of that particular consignment.

I may cite an example. One of wur
members had sent a lock to a bank in
Ceylon along with other security furni-
ture. They found it defective and
sent it back to India for repairs. 1t
took exactly 4 months for us to get
that particular lock through the cus-
toms because of the difficulty in
identification of the particular lock
having been exported. A long pro-
cedure had to be gone through. Be-
caunse of this, the bank in Ceylon got
fed up with it; and to avoid this
difficully which might happen again,
they placed an order in England. We
lost our business.

The gsame thing happens in the nase
of goods sent for exhibitions, When
they come back, the customs take the
view, ‘How can you prove that these
are the same goods that were sent
to the exhibition and which have
come back? So, our submission is
that whenever the Collector of Cus-
toms finds it difficult to satisfy him-
self that the articles in question sre



“e same articles which were ex-
ported and are re-imported, they
might be subject to a bond procedure
so that no time lag is there between
the replacement or repair of the thing
and the satisfaction of the Collector
o{ Customs. Because we are export-
ing large quantities of manufactured
ilems, we have i{o consider Lhis
from that point of view.

Shri Morarji Desai: You are refer-’

ring to goods which are re-exporied
after they have come back. But
what happens to goods which cannot
be re-exported afterwards?

Shri Mehta: If they are rejected
goods, then the Collector’s satisfaction
will have to be there, We have no
objection to that.

Shri Dehejia: You may be aware
that the bond procedure is available
not only for goods which are re-
imported and exported but also for
goods which are just imported. So.
what exists in the Bill is much wider
‘than what you suggest.

Shri Mehta: I thought that when
this Bill comes into force the bona
procedure might be discontinued.

Shri Morarji Desai;: But where is
this bonding arrangement?

Shri Mehta: That is in a separate
-clause,

Shri Morarji Desai: If it applies to
this then you are satisfied?

Shri Méhta: If we are assured that
it applies, we are satisfied.

Shri Bade: They have not given
hotes regarding clause 20(1).

Shri Mehta: I said so.

Shri Bade: What is the amendment
you  want in this clause? I cannot
widerstand that,

Shri Mehta: What we want to =ay
1s that the bond procedure should
apply to goods which have been once
ciported and which have come back
for repairs or replacements ete, in
these cases, identification is the real
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problem and the Collector of Customs
has to be satisfied that these are the.
goods that were exported and have
come back,

Shri Bade: In clause 20(1) it is ol-
ready given.

Shri Mehta: It is said, ‘to the satis-
faction of the Assistant Collector of
Customs'’. That satisfaction is really
very difficult.

Shri Bade: Then, what is the pro-
cedure you suggest?

Shri Mehla: That is why I am sug-
gesting the bond procedure.

Chairman: It is there in clauses 60
and 61; please read 60.

Shri Mehia: Our understanding is
that that does not include this. The
operation procedure should be avail-
able for every factory because we
cannot repair the things in the bonded
warehouse, Let me explain myself,

Suppose we have exported a
machine tool; and a complicated part
came back for repairs, It might have
tu go through a process of several
stages in the factory and the whoie
factory will have to become a bond-
ed warehouse. It is not possible.

Shri Morarji Desai: It Ts impossi-
ble to do so. All your work will stop.
You have to send a new part. You
cannot send that part back., That is
all that could happen in that case. It
is not possible to undertake that
kind of arrangement.

Shri Desai: An example of a lock
had been given by Shri Mehta, The
lock should have been repaired in the
factory and a bond or a guarantee
from the manufacturer could have
been taken,

Shri Morarji Desai: What (lo you
lose by sending a new part? You can
repair the other one and keep it for
your own purpose,

Shri Mehta: There may be a special
specification,



Morarji Desai: You can send a

1 do not understand the
Why should you need the
bonded warehouse and all

s
ilpéw part.

3
2 fgifficulty.
Fejstem of a
$inat?
‘_‘Shri Desai: It is not always that
ithe goods are made in accordance
d% o the specifications and require-
Fements of our own country. If we
Fheve to manufacture a part to meet
Fiihe specifications of either Egypt or
-_\Ir_an or Irag, then, that part will he
{yseful only in that country. 1f I am
.”{:‘called upon to manufacture a DeEW
Cpart rather than repair the defective
¢ one, which can sell only-in Iran or
) t'Traq, then it will mean additional cost

.‘and loss to me.

2
i Shri Morarji Desai: You can cxpot!
- the smme thing again.

w3

. rf-a Shri Desai: Provided another eguip-
ﬁ:ﬁlent is sold.

%= Shri Morarji Desai: When it comes
Eshack, the duty, if any, will have been
Firefunded, When you send it again,
{Z¥ou pay the duty, if it is to be paid.

£ do not see where the objection lies.

Shri Desai: The problem is about
-~ the delay in giving satisfaction.

b~ Shri Morarji Desai: That is a differ-
Lsent thing altogether. That has got no
iirelation to this. That is a matter
Eifor proper arrangement. This does
{:not solve your difficulty. If there is
F arrangement that has got to be made,
#5541 do not know why it takes so much

“time,  Unnecessary time is taken for
Fonothing, Wrong enquiries are made

smwhen no enquiries are to be made;

mand no enquivies are made when they
™have to be made. That is a bad

"thing; that should not be done.

>

¥4

-

Shri Meh'a: Thank you very much.

L6k 3y

ey

e Shri Bade: How can there be the

Satisfaction of the proper officer by
Biving the bhond?

2
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" Shri Morarji Desai: Where is the
.5 Necessity for satisfaction? Nobody is
k4 going to get two paris unless it be
(from the same consignment. Who is

o El

n

delay in giving satisfaction, that is an .

going to import iwo parts and get &
refund? That can Vvery easily be
satisfied. 1 do not think it will take
long time.

Shri Desai: It does
time.

take a long

Shri Morarji Desai: 1 do not think

it will be dificult to arrange this.
Satisfaction should not take a long
time,

Shrimati Savitri Nigam: May 1

know what is the suggestion of the
witness in order to get over the delay
part of ijt?

shri Mehta: We have been assured
by the hon. Finance Minister that it
would not occur. Thetefore, we have
no suggestion to make.

Shri Morarka: May I ask one clarl-
fication? It is said in this proviso Lo
20(1) that if such importation takes
place within three years—it means
Indian goods exported but imported
back—no duty would be payable on
that. Which are the goods for which
you give three years' period for the
purchaser to gatisfy himself whether
the goods are according to the require-
ments or not? Why should there be
three years?

Shri Dehejia: The point is that they
may bring a part here, repair it and
then send out again. We are trying
to facilitate the trade. For instance,
Godrej locks had gone to Ceylon but
after sometime some were sent back
because they required some repairs.
It was not as if a guarantee was given
but them we want to encourage our
trade also. But the period cannot also
be more because after a time satisfac-
tion will become more and more
difficult because of the need to see the
documents with the customs authori-
ties. The marks on the goods export-
ed may also get erased,

Shri Prabhat Kar: If the period is
reduced, the question of difficully
about satisfaction may not arise.

Shri Dehejia: The diffienity will not
arise in any case provided the goods
are identifiable. A thing may be



=~anufactured in India and sent abroad
~ut one may get foreign parts of a
similar kind into India which may be
of more value in India. So that the
question of identity has to be gone
through.

Shri Morarka: How does this three
‘years' period help you?

Shri Mehta: We are exporting a
variety of things now; there was one
case where one entire factory was
involved, We are exporting distiller-
ies and things like that where perfor-
mance satisfaction may take time.
The delay might occur in the other
country.

For instance, we are exporting tax-
tiles to Germany, Sweden and Nor-
way; there are warehousing facilities
The customs takes delivery of these
and the customer can take delivery of
it even after 6, 7 or 8 months,

Shri Prabhat Kar: Are there specific
cases where the exported goods have
come back in the third year?

Shri Mehta: Cases have been report-
¢d where goods have come back after
1} or even two years,

Shri Ramanathap Chettiar: Apart
from sending machinery for exports
I would like to know whether for any
customer you have given any guar-
antee for more than one year.

Shrj Mehta; For electric fans we

give a guarantee for two years.

Shri Morarji Desai: All the world
over it is only one year,

Shri Mehta: But we have to go and
capture new markets. Refrigerators
are given a guarantee for seven years,
We are trying to create confidence in
our products,

_‘Shri Desai: Therefore, our submis-
sion is that the period should be in-
creased from three years to five years.

Shri Dehejia: Three years is a good
compromise. These goods will come
in and then go out and they are
covered by the other clauses also.
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Shri Mehta: In clause 20 (2) it refeyg
to 256 per cent of the total cost of
production or manufacture. It might
be a matter of dispute: it will be diffig
cult for the Collector of Customs iq
examine and find out the cost of prod
duction. It could be changed to 204
per cent of the export value. The cost]
of production would be difficult to de
termine.

Shri Morarji Desai; We will conside
that: we can take the cost of exportsy
They do not want to let out the cos
of production. ;

Shri Mehta: No, no, Sir. We have
agreed to let the Productivity Council
to study it in six industries and wey
will welcome the Government to study
it; it may help us perhaps in under-3
standing our problems better, 4

Shri Morarji Desai: If we take the3
export value given in the shlppmg
Bill it will be simpler.

Shri Morarka: That will not meet?
the whole situation because it is for;
the goods manufactureq in India. That
is the condition precedent. 5

Shri Dehejia: Has this led to a.nY
difficulty so far? A

Shri Mehta: It is not being followed,
and that is why I feel it will cause i
difficulties. If is not there at all.

Shri Morarfi Desai: There is 10 %
harm, I think, in following theu‘ :
suggestion. 'What we have to be satis-

. fied with is that it must be 25 per cent, 3 “

that is, 25 per cent of the manufac- 3
ture must have been done in India. In 3
order to be satisfied about that, whe-_‘n
ther you take the cost of production
the selling value, it is all the same.iy@
The selling value can be easily identl~
Eed because it is put in the shipping: i
ill.

..

e
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Shri Morarka: If they are not going
to refer to the shipping bill, how are3H
you going to be satisfied about that?

Shri Morarji Desai: 25 per cent of
the value hag got to be manufac ;
here. They will have to satisfy US™§g
about it. :
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Eh’ri Desai: It is not very difficult to
sty because when we obtain the
sort incentives, in that, these
ak-ups are given regarding the
-tents—whether they are indigenous

shri Morarji Desai: We can cer-
e-fginly do that.
.F'_Slu'i Dehejia: When you say ounly

Fite export price shall be taken, then,

may be that something is imported
$¥rom Japan and is being exported—
Eand there may be no part of it which
{t manufactured in India,

;.45 Shri Morarji Desai: Only 25 per

r
I."."".I.I ¥ t‘

ol 1_31'11-: Dehejia: It is for goods 'manu-
" §ifactured or produced in India. Take,

E¥or instance, transistor, which is 100
e fiper cent made in Japan. It comes to
£Tidia and goes to Iran. For that, they

¥w®ill give the export value.

Shri Mehta: You have a provision
$H5 cover the goods imported for sub-
#ebquent re-export.

Shn Dehejia: The goods being
gvered are of Indian production. The
oviso says:

. “For the purpose of this section
‘goods shall be deemed to have
“Been produced or manufactured in
India, if at Jeast twenty-five per

=sent. of the total cost of production
#% or manufacture of the goods has

“been incurred in India.”

:'Shri Morarji Desai: Export value of
fie goods or the price of the goods that
iFe sold. You can specify them. You
put it down only to cover that value.
What they mean is, the selling price.
_t_! shall mention the selling price.

% 8hri Morarji Desai: I do not see why
we should support the people who are
{mManufacturing less and less here, Why
R hould they get the facilities? I do
~:.5t know. I am not interested in the
Bttvally no part in it.

ooooo

......
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Shri Mehta: Then we come to clause
23(1). We started with our submis-
sion on clause 13 wherein the goods

' lost by pilferage also are to be includ-

ed. We would re-submit our point
about that clause and request that
that should be considered.

Then we come to clause 28. THere,
there is some kind of time-limit which
is required in respect of these duties,
and we thought that perhaps a period
of six months should be sufficient for
the purpose.

Shri Morarji Desai: Here, it is six

months only.

Shri Mehta: No time-limit for serv-
ing notice is fixed.

Shri Morarji Desai: Where it is col-
lusion, there should be no time-limit
specified. When there is collusion,
why should there be any time-limit?

Shri Mehta: It might be difficult
for large houses where the imports
are large. If I want to sell the firm
to some other firm, the party will
say, “what are these responsibilities?
The responsibilities might arise even
after 50 years, and so I will not accept
the responsibility of the firm.” There
has to be some definiteness about the
responsibility. We have to look into
the future and see how this will
react on all kinds of eventuality.

Shri Morarji Desai; It lies on the
importer, the Indian firm, and not on
the foreign firm.

Shri Mehta: The Indian firm is sald
to somebody else.

Shri Morarji Desai: It will be on

ihe Indian firm even then.

Shri Mehta: But the liability will
lie on the buyer who has paid.

Shri Morarji Desai: The buyer in
another country will have no liability.

Shri Mehta: I think I have not
made my point clear. If A has import-
ed certain consignments and i A
firm has been sold to B, who has

actually no part in it



. Shri Morarji Desai: He should take
.he risk; otherwise he should not
buy.

Shri Mehia: That is where the diffi-
culty comes in.

Shri Morarji Desai: That dxfﬁculty
does not matter. _

Shri Mehta: Why not have six
months or a year or two years? Would
it not be possible to fix two years in
order that it may be found out?

Shri Morarji Desai: Sometimes we
get information after ten years.

Shri Bade: Yesterday there was a
suggestion that there should be some
time for serving notice. So, for this
wording, has he got any objection?

Shri Morarji Desai: He is talking
.about the proviso to clause 28. There,

it is collusion. He says that it is
indefinite. Yesterday, we said we
might increase the period to ten

- years. They were satisfied, So, these
witnesses have also got to be satisfied.

Shri Mehta: We have made our
submission, and it is for you to consi-
der it in the interests of the country.

“Shri Morarji Desai: That will be
for the Commissioner to fix.

Shri Bade: What is the suggestion
of the witness? Does he want six
months, or, does he want a greater
period, or does he want to change the
entire provision?

Shri Morarji Desai:
already decided it. By
we have decided that the
be for serving the notice.

We have
implication
period will

Shri Mehta: We do not want any
change, and we do not want anybody
who indulges in undesirable activities
to go free. Let them be proceeded
with according to the law.

Then we come to clause 47. It
appears that the taking of the deci-

sion on the assessment and on the
- nature of the goods need not be
simultaneous. That is, it appears

that a simultaneous decision need not
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' some imaginary things that you

be taken about the assessment aml
to whether the goods. are prohibit:
ones or not, We submit that ho
the decisions should be simultaneo
The provision should be such as
prescribe that a decision whether
goods are prohibited goods or not a
a decision on assessment should
made simultaneously. From {
wording of the clause it appears th
they need not be simultaneous. It
not very clearly stated.

Shri Morarji Desai: Unless the o
cer says that they are permissib
goods, the goods will not be pe
ted inside. How can it be a
wards?

Shri Mehta: The person is
called upon to pay the duty,
the assessment is made,

alway#
w i

Shri Morarji Desai: All that wilj
be done. Without assessment of duff
and without deciding anything, then
are not prohibiting the goods:

pointihg out.

be done sxmultaneously

Shri Morarji Desai: It
otherwise.

Shri S. S. More: I think the provi-
sion should be redrafted :

Shri Mehta; Otherwise, it willl E_
cause misunderstanding.
Shri 8. S. More: First, a declsw*

Shri Morarji Desai: The clause '
thus: .

“When the importer of any goods &
entered for home consumption has’
paid the import duty, if any, as- &M
sessed therson and any charges '-_fj
payable under this Act in respect &4
of the same, the proper officer, if 248
he is satisfieq that the goods are msiy
not prohibited goods, may make =&
an order permitting clearance of = i
the goods for home consumption.”"



 Shri Mehta: So, the clearance order

“somes after the importer has paid the
5':_id11tY.

'+ Shri S. S. More: First, the duty is
paid. Then the officer comes to the
“decision whether they are prohibited
Zgoods or not. Then the point about
“the satisfaction comes in.

e

“ Shri Morarji Desai: 1f he has paid

““the duty, then he may be allowed to
“‘glear the goods.

it 2

%' Shri S. S. More: The goods should
““not be prohibited after the duty is
ilpaid. First the decision on prohibition
“¢hould be taken and then the duty
{iighould be paid. I think this clause
7 has to be redrafted properly.

i

&

T

oo Shri Morarji Desai: We shall consi-

fé'“-_c_ler that . . .

i

: . Shri Mehta: In regard to clause 59,
7] submit that the bond ghould not be

“Bfor twice the amount of duty asses-
ed,

Shri Morarji Desai: You

i

are not

= Shri Mehta: Sometimes, you may
be called upon to pay. Our difficulty
i the customs do not accept the bond
#2on any scheduled bank unless and

until it is guaranteed by the Reserve
s Bank or State Bank, If bonds on
zizscheduled banks are also accepted,
this difficulty will not arise.

Shri Morarji Desai: It is an execu-
getive matter. We will consider it later
Beon.

#F" Shri. Mehta: Clause 69—Clearance
#¥0f warehoused goods for exportation.

“If the Central Government is
‘of opinion that warehoused goods
of any specified description are
‘likely to be smuggled back into
India.......... " etc.

: If there is definite proof, it is all
{B¥Tight, But on the basis of certain
J@hopinion, action can be taken under
his clause,

f i
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Shri Anand: This will be a Govern-:
ment notification; not an order of am
individual officer.

Shri Mehta: If it is a Government.

notification, then it is a different.
matter.
Then, clause 101 gives power f{o-

search suspected persons in certain
other cases. At the outside, I would
make it clear that I hold no brief for
anybody who commits any offence;
bt is has been our unfortunate ex-
perience that sometimes wide powers
given to officers might also lead to
harassment. Therefore, we submit
that it may be provided that nobody
lower than the rank of a gazetted
officer will be given this power,

Shri Dehejia: Suppose there is a
woman passenger who has come down
and who has to be searched.

Shri Mehta: A female
searched by a female.

Shri Morarji Desai: The search may
be by anbody, but the order must not
be by anybody except a gazetted
officer.

Shri Himatsingka: In some places,
there is no gazetted officer; there will
be only a sepoy.

Shri Dehejia: The status of a person
who may search under clause 101
is the same as in the old Act.

Shri Morarji Desai: Even in excise,.
the SI is not a gazetted officer. Then,
you will have to bring an Inspector.

Shri Mehta: We know that it is the:
same as in the old Act, bul since we
have pgot this opportunity, we are
mentioning it.

Shri Dehejia: How many instances
of overacting have come to your
notice? I do not say there are not,
but it is very rare.

Shri Morarji Desai: I do not think
there will be any difficulty on this ac-
count,

Shri Mehta: Then, in regard to
clause 102, we submit that the person
should be brought before the gazetted
officer of customs or the magistrate as
the case may be as quickly as possi-

will be
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bl because in the next clause 103,
1. words “without unnecessary
delay” are used.

Shri Morarji Desai: You may say
with the least possible delay”.

Shri Mehta: We have suggested the
substitutition of the word “forthwith”.
But I believe the spirit of our sugges-
tion is accepted.

Shri Morarji Desai: Yes; we will
-see what can be done,

Shri Mehta: Clause 104 gives the
power to arrest. Here also our sub-
mission is that gazeited officers may
have that power.

Shri Morarji Desai: We will provide
that he must put down the reasons
for arresting a particular person in
writing.

Shri Mehta: We have also suggest-
ed that “as soon as may be"” should
‘be substituted by “forthwith”, If the
spirit of our suggestion is accepted,
we are satisfied.

Then, clause 105 deals with power
to search premises. We feel ihat a
magisirate should issue this order
instead of a departmental officer.

Shri Dehejia: Under a number of
sther Acts dealing with income-tax,
-excise, etc, this power to search
premises is.there,

Shri Morarji Desai: If you try to
get the order from a magistrate, the
magistrate’s clerk is there and every-
thing goes on in the routine manner,
by which time the information reach-
es the man concerned and when
actually the search is made, nothing
1is found.

Shri Mehta:
in that,

There is a lot of force

Shri Bade: In the case of excise,
the officer does not go to the magis-~
trate, but he only writes in his diary
that he has received information that
at such and such place, illicit distil-
lation is going on and he searches
the premises., In a democratic coun-
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try, it should not be done, but wh
it is done in the case of excise, why
not in the case of customs also?

Shri Mehta: I agree; We are cons;
scious of what is happening,

Shri A. V. Raghavan:
the fundamental rights.
the Cr. P. C,, apart from taking a
warrant, when the police search
house, immediately they have 1o in--
form the magistrate that they made a
search of that house. So, here also,
the customs officer may inform the
magistrate about the search that hej
has made, so that there may be judi]
cial notice of the search, You said
that by the time the magistrate makes;
the order, the man concerned gets the:
information. So, after the search isj
made, the magistrate may be inform-]
ed. ;

N

Shri Morarji Desai: Why should]
the magistrate be informed? The}
magistrate has no jurisdiction over thei
customs officer. He will report to hisi
superior officer. L

Shri A, V. Raghavan: If he does not3
report to the superior officer?

Shri Morarji Desai: He will be dis-4
missed. Why should the magistrate;
be informed? 4
" Shri Bakar Ali Mirza: We can dis-3
cuss that in the Committee. ;

Shri Morarji Desai: Yes.

Shri Desai: We do not wish to press
the point. : &

Shri Mehta: Regarding clause 123:
we consider it to be an importantZ
change. In certain cases at least therég
should be a provision that the Cus-§

tomsg Officer should bhe able to estab
lish a prima facie case,

Shri Morarji Desai: He has to give
his reasons in writing before he seiz€$
the goods. ¥

Shri Bade: What the witness say# ;';};'
that there is a burden placed on theég
accused to prove the negative, whi
is an impossible thing.



Shri S. S. More: This clause is simi-
i.- jar to section 178A. Many times the
} 7 +Supreme Court has laid down very
"' _gpecifically that the onus may be
“- heavy but it is reasonable and in the
" interest of the country. It has been
" “held valid. This is only a reproduc-
* -tion of section 178A. The judiciary
‘has given everything in favour of this
. .clause. The contention that the onus
{ has been wrongly placed has now no
] legs to stand on.

” Shri Mehta: Against the judgment
.of the Supreme Court we have noth-
s ring to submit.

{1

Regarding clause 129 we feel that
-there should be a time limit within
which the wrongful duty or penalty
:should be refunded by the customs.
‘- We have known cases where it has
B taken three to four years. There
. | _:should be some time limit fized.

£ - Shri Morarji Desai: It should be

5. returned within a month. Why should
£ it take more time. We will provide
- ‘that within one month of thé issue of
- “the order the amount must be refund-
ved.

i ¥ Shri Morarka: Under
F «2) it is said:

“If upon any such appeal it is
decided that the whole or any
portion of such duty or penalty
was not leviable, the proper officer
shall return to the appellant such
amount of duty or penalty as was
not leviable™.

sub-section

Suppose the duty was not leviable
4 what is there to be refunded?

% Shri Morarji Desai: We will say
A “such amount as was deposited”. It
35+ <will be added when we provide the
5 ;time limit.

4.~ Shri Mehta: With your permission,
%" Sir, T would like to go back to clause
~-i._:.r128. This is regarding the appellate
‘Heer, Provisions. We know that there are
%a;ﬁ;curtain advantages in that particular
i E«Ti- clause, But we do feel that there is
{1 o provision at all, apart from the

|-+ 1812 (B) LS—
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departmental enquiry, for an indepen-
dent tribunal. We in the trade and
industry have been feeling for quite
some time now that at a certain stage
somebody from the department con-
cerned must come into the picture to
judge the equity of the case. We have
felt that appeals sometimes are only

a repetition of a departmental
enquiry.

Shri Dehejia: Revision lies to the
Government,

Shri Morarji Desai: If there is a tri-
bunal, it would not come to the Gov-
ernment.

Shri Mehta: We would welcome an
independent tribunal.

Shri Morarji Desai: Because you
can always get liberties there. These
are executive things. I do not think
any judiciary is necessary.

Shri Dehejia: Clause 131 provides
for revision by Central Government.
The first appeal lies to a departmental
officer.

Shri Mchta: Sometimes our experi-
ence is that when against a decision
of a particular appraiser we go to the
Assistant Collector of Customs, the
Assistant Collector of Customs calls
the same appraiser and asks him to
listen to the appeal.

Shri Morarji Desai; That is wrong.
If that happens you must let us know
and we will stop it quickly.

Shri Gupta: That is why we have
made this suggestion.

Shri Morarji Desai: But that
not solve ithe problem.

does

Shri Dehejin: The first appeal goes
to a departmental officer and the
revision goes to the Central Govern-
ment,

Shri BMchta: There are three stages
—the appraiser. the Assistant Collec-
tor and then the Collector.

There cannct bhe a
The second one is the

Shri D ehcj ia:
second appeal.
revision.



=i

et B) P

FEE SRR

“Shri Mehta; We do hope that you
will reconsider our suggestion about
the independent tribunal.

Shri Morarji Desai; I am sorry.

Shri Mehta: Then, our reading of
clause 140 is that perhaps all the
directors of the company or partners of
a firm can be held responsible.

Shri Morarji Desai: If he proves
that it was without his knowledge then
nothing can happen.

Shri Mehta: Will they not undergo
the rigours of arrest etc.?

Shri Morarji Desai: Nobody will
be arrested so lightly.

Shri Mehta: The director of a firm
in Bombay may be at Calcutta. He
might not even know of a pariicular
thing happening in Bombay.

Shri Morarji Desai: Then he has
no business to be the director of that
firm. If he proves that it was without
his knowledge then he will not be
punished. The proviso is complete.

Shri Mehta; We have nothing more
to suggest as far as this Bill is con-
cerned. We are grateful to you for
giving us this opportunity.

(The witnesses then withdrew.)
II, Tre BomsBay BuirroN AssocIia-
TIoN LIMITED, BOMBAY
Spokesmen:

1. Shri Chandulal Kasturchand

2, Shri Mangulal Trikamlal

3. Shri Amratlal Sonawala

4, Shri Chimanlal C. Shah.

5. Shri P. Gopalakrishniah

6. Shri Jayendra Mehta,

(Witnesses were called in and they
took theiy seats.)

Chairman: Your Memorandum has

been distributed to the members of the
Committee. If you want to submit or
add anything, you may now do so.

Shri Trikamlal: We are very grate-
ful to you for giving us this opportu.
nity to appear before you. Ours is an
association trading in bullion, ready
and forward. We are concerned with

this Bill only to the extent it afects
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our trade. Our only object is.to seei
that merchants doing bona fide busj-
ness are not put to unnecessary and
avoidable hardships. We have no
sympathy for those who indulge in:
smuggling and we are willing to ex

tend our fullest co-operation to the.
Government in preventing smuggling.
I will put before you our idea of traded

in gold in Bombay, 3

The Bombay Bullion Association isj
one of the biggest markets in bullionj
at present in Asia and, formerly, it
was one of the biggest markets in the
world. Quotations of our bullion mar-?
ket are recognised in London and3
New York., Our daily turnover in bul-4
lion in ready gold alone is to ithe tune-
of about Rs. 12 lakhs to 15 lakhs every;
day, weighing about 100 kilograms.

Our Association ig the only recog-'
nized association for forward transac-:
tions in gold and silver in India, func-{
tioning under the Forward Contracts-
Regulation Act and under the supervi--
sion of the Forward Markets Commis--
sion. Trading in bullion is done im
forward ag well as in ready and when-
ever deliveries are fo be taken, they'
are given and taken through the clear- .
ing house of the Bombay Bullion Asso- 4
ciation, which is conducted by the Bank 7
of Baroda Limited. Purchasers desi- 9
rous of taking delivery pay the money ]
in advance to the clearing house and 3
the seller who has to give delivery ;
gives the number of the bars and the ;
weight and fineness in advance to the | *
cleanng house. The clearing house ;
then issues delivery orders with its.§
own cheque and the purchaser takes i
delivery from such seller whom the—
clearing house has directed to give him 3
delivery. He has tp take delivery
from him and not from the original 3
seller, It is the clearing house whick-}
decides which purchaser wil] take 3
delivery from which seller. Gold 3
comes into the market for ready sale @
every day in the shape of ornaments, ¥
Ravas, lagdis, bars or old coins, the §
fineness ranging from 75 to 99.75. g

The import of golg was first restrict-
ed in 1939. Until 1946 gold- was
imported duty-free. The Reserve 32

e s J;




“Bank statistics show that during the
period 1851—1956 gold worth Rs. 353
t#zcrores has been 1mported into India.
Pi= Besides this, there is a huge hoard of
indigenous gold and century old stock.
2G3old in various shapes is purchased by
¥ merchants, melted, refined and then
*turned into gold bars. A number of
swell known merchants issue their own
agdls of different weights.

L R Shri Morarji Desai: What has all

oY 'this to do with this Bill? I think you
=better come to the clauses and then
’ gvexplain to us how your business is
K : -x affected by the various clauses, :

i - Shri Trikamlal: ‘There are Govern-
ment as well as private refineries
where gold is melted and turned into
> lagdis with specific markings.

. Shri Morarji Desai: I am very much
exercised over the refining of gold.

 Shri Trikamlal: From the above facts
t.-will be clear that it is imposgible
to distinguish smuggled gold from
other gold and there the difficulties of
our trade arise because of this diffi-
ulty of identification.

5 Shri Morarji Desai:
the refineries melt gold.

It is because

. Shri Gopalkrishniah: We are not
concerned with what the refineries do
i their normal course of business, All
that we want is to safeguard our inte-
Tests in these provisions of law.

= Shri Morarji Desai: I am interested
- in safeguarding the country’s interest;
Bfiot your interest at the cost of the
country. Let me make it quite clear.

<-Shri Trikamlal: Our only object is
at a person who can prove his bona
_des should not be harassed or pena-

;-Shri Morarji Desai:

You take up
fhe clauses,

Why do you want to say
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Shri Morarji Desai: I have a tull

idea of it.

Shri Trikamlal; Then I would like
to deal with some of the clauses. First
of all, I take up clauses 100 to 110. On
all these clauses there are one or two
principal points which I will make.
Firstly, where search of persons or
premises is to be done, or where goods
are to be seized, or if any person is to
be arrested, it should be done only
under an order of a court in order to
prevent any abuse of this power.

Shri Morarji Desai: I am not agree-
able to that.

Shrj Trikamlal: At present search
of premises can be done only under
the orders of a court. Arrests and
seizures are serious matters for mer-
chants. Their reputation also is at
stake. That is why we submit that it
should be done under the orders of a
court. When a person is arrested he
should immediately be produced be-
fore a magistrate so that he has an
opportunity to furnish bail.

Shri Morarji Desai: That will al-
ways be done. Under the Criminal
Procedure Code it has to be done with-
iri 24 hours

Shri Trikamlal: At times it is not
done. I will cite a recent example.

Shri Dehejia: Let us
Legal Adviser on this point,

hear their

Shri Shah: The clause says that an
arrested person should be produced
before a magistrate without unneces~
sary delay. Now, if a man is arrested,
say, at 5 O’clock in the evening cn a
Saturday, he will be produceq before
the magistrate only on Monday ai 11
O'Clock. What they want is that he
should be taken to the magistrate
immediately so that he wiil be in a
position to furnish bail without delay.

Shri Morarji Desai:
bail himself.

Shri Shah: The Customs Officer does
not grant bail. It is the magistrate
who can give the orders. Customs
Officers should be empowered to take

e may grant



3

bail immediately and if 2 man is in a
pi tion to give bail he should be re-
leased immediately.

Shri Morarji Desai: We are trying
to see what words can be put in in
place of ‘unnecessary’.

Shri Shah: In the existing Act the
word is ‘forthwith’.

Shri Morarji Desal: We may say
‘without undue delay’ or ‘without any
delay’. We are trying to see what
words can be put in there, -

Shri Shah: The point is that Cus-
toms Officers have no power to grant
or take bail. It is only a magistrate
who can do so.

Shri Bade: Are not offences under
the Customs Act bailable offences?

Shri Shah: They are.

Shrj Bade: So, when they are bail-
able they must take bail.

Chairman: What he js saying is
that Customs Officers have no power to
order bail and by the tima the man is
produced before a magistrate it s
more than 24 hours. So, they are
making the point that Customs Offi-

cers should be empowsareg to take bail.

Shri Morarji Desai: It has to be
donz within 24 hours but if there is a
Sunday intervening or if it is a long
distance then it is lengthened by that
time. "

Shrimati Savitri Nigam: Why should
the Customs Officers not he empower-
ed?

Shri Morarji Desai:
for us to consider.

Shri Shah: That is the only point
so far as that is concerned. The other
point is that when an officer ilakes
action on the ground of “reasonable
belief” or “having reason to belicve”
he should immediately give the
grounds of his belief to the person
concerned.

Shri Morarji Desai: He will not
give the grounds immediate!y¥ but he
will write them down. When the per-
son asks i>r o copy of .hat, it wiil be
given,

It is a matter
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Shri Shah; At present what is done -

is that only an order is served.

Shri Morarji Desai: That is always
the case. When the search warrant is
issued do they mention the reasons in
that? ‘It is not possible to give the
grounds immediately.

Shri Shah: Within a particular
time it should be done.
Shri Morarji Desai: That we will

see. All those safeguards must be
exercised.

Shri Shah: Under the Preventive
Detention Act a person is given the
reasons for his detention.

Shri Dehejia: Thers are arrests
made under the Criminal Procedure
Code also. I do not suppose Wwe are:
going in for preventive detention. in
the Customs.

Shri Morarji Desai: When we iake
powers like these which could be
abused we must provide certain
reasonable safeguards to sce that rhose

powers are not misused by a stray offi- -

cer and if he does that {hen we can
put him down. We must provide these
safeguards.
down the reasons or grounds in writ-
ing immediately and whenever they
want a copy it should be given,

Shri Dehejia: But safeguards I sup-

pose should correspond to what exists
in other similar Aects.

Shri Morarji Desai; There there are

other safeguards alsoc.

Therefore we must put -

it

Shri Dehejia: We can have those. !
The point is what safeguards are 3
necessary.

Shri Shah: Take, for example, clause 3

123. A Customs Officer can seize go

in the reasonable belief that they are .'::
smuggled goods and the other person
has to prove that they are noi smug- 33

gled goods. In order that he may be

able to prove that he must know the
grounds on which the Customs Officel '

holds that belief. That is the point

that T am making. The Customs Oifﬁ'
cer is unable to prove that they ar®/
smuggled goods, but he attaches them ™

in the reasonable belief that the¥y are. g




