2008 (84) RLT 563 (SC)

(IN THE SUPREME COURT OF INDIA)

Present : Hon'ble Mr. Justice Tarun Chatterjee
Hon'ble Mr. Justice Dalveer Bhandari

NIRLEX SPARES PVT. LTD.
Versus
COMMISSIONER OF CENT RAL EXCISE
(Civil Appeal No. 5204/2001%)
Dated 4.1.2008

Small scale exemption N Notification No. 175/86 -CE dt. 1.3.1986- Brand name -
hexagonal design affixed on corrugated boxes in which appellant's goods were sold -
hexagonal design was not a brand name or trade name of marketing company which itself
disowned title to said design though same was printed on visiting cards of executives of
marketing company and drawing of same company - benefit of notification available.

(Paras 11,12,13,18 & 19)

Jurisdiction N Appeal - Supreme Court - Section 35L of CEA, 1944- CESTAT as
well as Commissioner failed to consider admissions and material evidence on record and
thereby came to a finding which was not tenable on facts - Supreme Court can interfere
with such a finding of fact - appeal allowed.

(Para 17)

2008 (84) RLT 573 (P&H)

(IN THE HIGH COURT OF PUNJAB AND HARYANA AT CHANDIGARH)

Present Hon'ble Mr. Justice M.M. Kumar
Hon'ble Mr. Justice Rakesh Kumar Jain

INDRA PROCESSORS
Versus
CCE, JALANDHAR
(C.E.A No. 67/2007)
Dated 7.12.2007

Compounded levy N Section 3A and 38A of CEA, 1944 - Rule 96ZQ of C.Ex. Rules,
1944 - Refund - right to refund would not extinguish nor proceedings concerning such a
right would lapse with repeal of Section 3A - appeal allowed.
(Paras 5 & 6)

2008 (8)) RLT 576 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Shri M.V. Ravindran, Member (Judicial)

CCE, AURANGABAD
Versus
VAISHALI INDIA LTD.
(Final Order Nos. A/170aL701/WZB/2007%CIV/SMB dt. 13.12.2007 certified on 27.12.2007 in Application
No. E/C0O/180/2007 and Appeal No. E/437/20d0m.)

Cenvat credit N Rule 3 of CENVAT Credit Rules, 2002 - respondents had
registered their premises as factory with Deptt. but shifted manuf acturing facility to new



premises under intimation - inputs received were sent to job workers for processing -
credit in respect of inputs received in registered premises but not having manufacturing
facility, is admissible - RevenueOs appeal dismissed. (Paras 8, 9
& 10)

2008 (84) RLT 579 (CESTATChe.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Chennai)

Present : Shri P.G. Chacko, Member (Judicial)
Shri P. Karthikeyan, Member (Technical)

IND SIL INDUSTRIES LTD.
Versus
CCE, COIMBATORE
(Final Order No. 1179/2007 dt. 20.9.2007 certified on 24.9.2007
in Appeal No. E/482/2003)

Modvat credit on capital goods N Rule 57Q of C.Ex. Rules, 1944- Jurisdiction -
capital goods received by appellants were classified in invoice under Tariff heading
which is excluded - Asstt. Commissioner in charge of appellantsO factory can not allow

credit by revising tariff classification given in invoice - case remanded for giving
opportunity to appellant to produce evid ence to the effect that tariff classification at
supplier®s end is changed to specified tariff heading. (Paras 4 & 5)

2008 (84) RLT 582 (CESTATChe.)

(In the Customs, Excise & Service Tax Appellate Tribunal, @aBn
Present : Shri P. Karthikeyan, Member (Technical)

SIVASANKARI MILLS & ORS.
Versus
CCE, COIMBATORE
(Final Order Nos. 114-1149/2007 dt. 7.9.2007 certified on 13.9.2007
in Appeal Nos. E/352,475 & 476/2005)

Cenvat credit N Deemed credit - Rule 9A of CENVAT Credit Rules, 2002 -
assessee could claim credit on basis of formula in respect of inputs in stock and in process
and simultaneously claim credit on basis of duty paying documents in respect of inputs
contained in finished product as on 31.3.2003 - appeals allowed.

(Para 4)

2008 (84) RLT 584 (CESTATFBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Biangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

CCE, HYDERABAD -llI
Versus
PRIYADARSHINI CEMENT S LTD.
(Fina Order No. 1465/2007 dt. 20.12.2007 certified on 4.1.2008
in Appeal No. E/927/2005)



Interest N Monthly payment of duty - Rule 8(3) of C.Ex. Rules, 2002- rate of
interest in force on date of default and not rate of interest in force on date of paymenti s
applicable - RevenueQOs appeal dismissed. (Para 3)

2008 (84) RLT 587 (CESTATFBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

SIRPUR PAPER MILLS LTD.
Versus
CC & CE, HYDERABAD -I
(Final Order No. 1053/2007 dt. 28.8.2007 certified on 24.9.2007
in Appeal No. E/530/2005)

Modvat credit on capital goods N Rule 57Q of C.Ex. Rules, 1944- MS angles and
MS rods - used in boiler - entitled to cre dit. (Para 4)

Jurisdiction N Demand - Rule 57U of C.Ex. Rules, 1944- Modvat credit on capital
goods - classification adopted at supplierOs end can not be revised by officer incharge of
recipient factory - demand set aside - appeal allowed.

(Para 4.1)

2008 (84) RLT 589 (CESTATBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

IND AQUATIC LTD.
Versus
CCE, GUNTUR
(Final Order No 1457/2007 dt. 18.12.2007 certified on 4.1.2008
in Appeal No. E/642/2004)

Exemption N Central Excise - Notification No. 10/95 -CE dt. 23.2.1995 100% EOU -
DTA clearance - DG sets - on non-fulfilment of export obligation, DG sets diverted locally
after some use- duty payable on sets after allowing depreciation - case remanded.
(Para 3)

Interest and Penalty N Section 11AB and 11AC of CEA, 1944- 100% EOU- DG sets
procured duty free under Notification No. 10/95 -CE dt. 23.2.1995 prior to 28.9.196 when
Section 11AB and 11AC came into force - on diversion of such sets after 28.9.1996 interest
and penalty not leviable.

(Para
3)
2008 (84) RLT 591 (CESTATBan.)
(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp
Present Dr. S.L. Peeran, Member (Judicial)

Shri T.K. Jayaraman, Member (Technical)

SUPER SPINNING MILLS LTD. & ANR.



Versus
CCE, GUNTUR
(Final Order Nos. 9991000/2007 dt. 14.8.2007 certified on 18.9.2007
in Appeal Nos. E/50607/2006)

Duty liability N Rule 96E of C.Ex. Rules, 1944 Cotton yarn - cleared to job worker

for doubling under Rule 96E without payment of duty - job worker cleared doubled yarn
on payment of duty - principal manufacturer not liable to pay duty.
(Para b)

Exemption N Central Excise - Notification No. 6/2002 -CE dt. 1.3.2002- Option -
Cotton yarn - assessee has option to pay duty and take input modvat credit or opt for
conditional exemption. (Para 5)

Duty liability N Rule 96E of C.Ex. Rules, 1944- Cotton yarn - job worker who
received yarn for doubling under Rule 96E, can clear doubled yarn on payment of duty
instead of returning it to principal manufacturer.

(Para b)

Limitation N Demand - Section 11A of CEA, 1944 - not invokable as there is no
intention to evade payment of duty. (Para b)

2008 (84) RLT 594 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : Shri P.K. Das, Member (Judicial)

CCE, MEERUT-II
Versus
POLYPLEX CORPORATION LTD.
(Final Order No. 1434/200:B5M(BR) dt. 28.9.2007 certified on 10.10.2007
in Appeal No. E/2673/2065M(BR))

Interest N Refund - Section 11BB of CEA, 1944- payable after 3 month from date
of CESTATOs order- RevenueOs appeal allowed.
(Paras 5,6,&
7)

2008 (84) RLT 597 (CESTATFChe.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Chennai)

Present : Shri P.G. Chacko, Member (Judicial)
Shri P. Karthikeyan, Member (Technical)

CCE, CHENNAI
Versus
EVEREADY I NDUSTRIES (I) LTD.
(Final Order No. 1173/2007 dt. 19.9.2007 certified on 24.9.2007
in Appeal No. E/916/2000/MAS)

Demand N Erroneous refund - Appeal - Section 11A and 35E of CEA, 1944 -
demand notice in respect of erroneous refund can be issued under Sect ion 11A without
challenging refund sanction order in appeal under Section 35E.

(Para 6)



Refund N Unjust enrichment - Provisional assessment - Section 11B of CEA, 1944
- Rule 9B of C.Ex. Rules, 1944- finalisation of provisional assessmen t pertaining to period
prior to amendment of Rule 9B w.e.f. 25.6.1999, challenged by filing appeal against it -
refund arising in pursuance to order -in-appeal is not refund arising on finalisation of
provisional assessment - provisions of Section 11B are attracted to such refund -
RevenueQs appeal allowed. (Para 7)

2008 (84) RLT 602 (CESTATMum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Shri M.V. Ravindran, Member (Judicial)

RELIANCE INDUSTRIES LTD.
Versus
CCE, RAIGAD
(Final Order No. A/1506/WZB/200-CIV/SMB dt. 18.10.2007 certified on 12.11.2007 in Appeal No.
E/2899/2006Mum.)

Limitation N Demand - Modvat credit - Rule 571 of C.Ex. Rules, 1944- Notification
No. 14/97-CE(NT) dt. 3.5.1997- Fuel oil - notificat ion restricting credit to 10% was given
retrospective effect vide Section 87 of Finance Act, 1997 which required recov ery notice to
be issued within 90 days - demand raised after expiry of 90 days is time barred - appeal
allowed.
(Paras 5 & 6)

2008 (84) RLT 605 (CESTATBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

SUVIKRAM PLASTEX (P) LTD.
Versus
CCE, BANGALORE -l
(Final Order No. 1167/2007 dt. 8.10.2007 certified on 10.10.2007
in Appeal No. E/1029/2006)

Duty liablity N Raw material supplier - Job worker - Rule 4 of CENVAT Credit
Rules, 2001/2002- if inputs are sent to job worker for manufacture of goods under Rule 4,
raw material supplier (principal manufacture) not job worker is liable to pay duty on
processed goods returned to principal manufacturer or cleared directly from job workerOs
premises. (Paras 5.3 &
5.4)

Duty liablity N Raw material supplier - Jobworker - Exemption - Central Excise -
Notification No. 83/94 -CE dt. 11.4.1994- inputs sent to job worker for manufacture of
goods without giving undertaking in terms of notification or without claiming exemp tion
- raw material supplier (principal manufa cturer) and not job worker is liable to pay duty
on processed goods returned to principal manufacturer or cleared directly from job
workerOs premises. (Paras 5.3,5.4,5.7 &
5.8)



Duty liability N Raw material supplier - Job worker - duty liability of raw
material supplier is not shifted to job worker merely on ground that transaction between
them is on principal to principal basis. (Para 5.7)

Limitaton N Demand - Section 11A of CEA, 1944 - extended time limit not
invokable in absence of suppression of facts with intent to evade payment of duty as
appellants had been filing declarations and audit parties had visited factory - appeal
allowed. (Paras 5.5 & 5.6)

2008 (84) RLT 612 (CESTATMum.)

(In the Customs, Excise & Service Tax Apate Tribunal, Mumbai)
Present Ms. Jyoti Balasundaram, Vice President

ASHOK LEYLAND LTD.
Versus
CCE, NAGPUR
(Final Order Nos. A/155581556/WZB/2007CIV/SMB dt. 1.11.2007 ceffied on 21.11.2007 in Appeal Nos.
E/2114/2002 & E/1956/2001)

Modvat credit N Refund - Section 11B of CEA, 1944- suo moto credit of reversed
excess credit is permissible - filing of refund claim under Section 11B is not necessary -
appeals allowed. (Para 4)

2008 (84) RLT 614 (CESTATFBan.)

(In the Customs, Excise & ServicaXAppellate Tribunal, Bandare)
Present : Shri T.K. Jayaraman, Member (Technical)

CCE, HYDERABAD -1V
Versus
SUNDER STEELS LTD.
(Final Order No. 1153/2007 dt. 28.9.2007 certified on 10.10.2007
in Appeal No. E/36/2007)

Interest N Refund - Modvat credit - Section 11BB of CEA, 1944 - respondents
claimed refund of excess duty paid after adjusting admissible input modvat credit on
21.10.1999 and took credit thereof on 10.11.2005 after CESTATOs orderentitled to interest
under Section 11BB after 3 month s from date of filing of refund claim, though credit was
taken within 3 months of CESTATOs order - RevenueQOs appeal dismissedPara 4)

2008 (84) RLT 616 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : Shri S.S. Kang, Vice President

CCE, BHOPAL
Versus
MAIHAR CEMENT
(Final Order Nos. 154541/2007SM(BR) dt. 18.9.2007 certified on 5.11.2007
in Appeal Nos. E/31889/2005SM)

Cenvat credit N Demand - Rule 3 and 12 of CENVAT Credit Rules, 2002 - invoice
issued by dealer (depot of refinery) showed duty higher than that actually paid by



refinery - credit of actual duty paid is admissible - demand for excess credit taken is
upheld. (Para b)

Penalty N Cenvat credit - Rule 13 of CENVAT Credit Rules, 2002 - not imposable
for taking credit of higher duty shown in dealerOs invoice.
(Para b)

2008 (84) RLT 618 (CESTATMum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Shri M.V. Ravindran, Member (Judicial)

COMMISSIONER OF CENT RAL EXCISE
Versus
ENDURANCE SYSTEMS (I NDIA) PVT. LTD. & OR S.
(Final Order Nos. A/16291633/WZB/2007CIV/SMB dt. 14.11.2007 ceffied on 6.12.2007 E/CO/153 &
175/2007 and Appeal Nos. E/571,572 & 573/2007)

Interest N Section 11AB of CEA, 1944 - Supplementary invoice - on increase in
sale price subsequent to clearance, respondents issued supplementary invoice and paid
differential duty - inter est not payable - Revenue's appeals dismissed.

(Para 3)

2008 (84) RLT 621 (CESTAT-Del.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)

Present : Ms. Jyoti Balasundaram, Vice President
Shri K.K. Agarwal, Member (Technical)

CCE, INDORE
Versus
YASH ROLLING MILLS
(Final Order No. 557/200-EX. dt. 3.10.2007 certified on 21.11.2007
in Appeal No. E/2999/2004)

Small scale exemption N Notification No. 1/93 -CE dt. 28.2.1993 Clearance value -
goods manufactured by proprietary concern stock transferred to proprietor which is a
private limited com pany for captive consumption - even if value of clearance of both are
to be clubbed by treating them as one manufacturer, value of goods sold to third party by
them is to be taken as it includes value of captively consumed goods - since such value is
with in exemption limit, demand is not sustainable - RevenueOs appeal disissed.
(Paras 2 & 3)

2008 (84) RLT 623 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : HonOble Mr. Justice R.K. Abichandani, President

CCE, ALLAHABAD
Versus
PREM CHANDRA GUPTA A LIAS SUNDER LAL
(Final Order No. 1227/200BM(BR) dt. 9.8.2007 certified on 6.9.2007
in Appeal No. E/3310/2065M(BR))



Penalty N Rule 26 of C.Ex. Rules, 2002- penalty of Rs. 10,000¢ is leviable where
duty liability is less than Rs. 10,000/ - - reduction in penalty set aside - RevenueOs appeal
allowed. (Paras 4.1 & 5)

2008 (84) RLT 624 (CESTATMum.)

(In the Customs, Excise & Service Tax Appellate Tribukkimbai)

Present : Ms. Jyoti Balasundaram, Vice President
Shri K.K. Agarwal, Member (Technical)

MORARJEE GOCULDAS SP G. & WVG. CO. LTD.
Versus
CCE, MUMBAI -I
(Final Order No. A/791/WZB/200<Cl/(EB) and Misc. Order No. M/1362/WZB/200TI(EB) dt. 12.10.200
certified on 5.11.2007 in Application No. E/MA/Ors/60/208/um. and Appeal No. E/2473/206&um.)

Demand N Review - Erroneous refund - Section 11A and 35E of CEA, 1944- mere
review appeal against refund order is not sufficient for recovery of erroneous refund -
demand under Section 11A is also to be issued within prescribed time limit - appeal
allowed. (Paras 8 & 9)

2008 (84) RLT 629 (CESTATAhbad.)

(In the Customs, Excise & Service Tax Appellate TribuAhinedabad)

Present : Smt. Archana Wadhwa, Member (Judicial)
Shri M. Veeraiyan, Member (Technical)

SANGHVI MOVERS LTD.
Versus
CC, JAMNAGAR
(Final Order No. A/2832/WZzB/AhObad/20QTI dt. 20.11.2007 certified on 22.11.2007 in Appeal No.
C/111/2007)

Classification N Customs - Hydraulic truck mounted mobile crane - classifiable
under Heading 8426 and not under Heading 8705 of CTA, 1975 - appeal allowed.
(Paras 8.4.5, 8.4.6 & 8.5)

2008 (84) RLT 636 (CESTATBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Bangalore)

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

CC, VISAKHAPATNAM
Versus
RUCHI INFRASTRUCTURE LTD.
(Final Order Nos. 968©67/2007 dt. 17.8.200certified on 31.8.2007
in Appeal Nos. C/204 & 365/2005)

Exchange rate N Relevant date - Section 14 and 15 of Customs Act, 1962- even in
respect of goods handed over to importer as custodian in terms of Section 48 ibid, rate of
exchange in force on date of filing of bill of entry would apply and not the rate in force on
expiry of custodianship - RevenueOs appeals dismissed.

(Para 3)



2008 (84) RLT 638 (CESTATBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Biangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

CC, BANGALORE
Versus
HARICHAND ANAND & CO
(Final Order No. 1173/2007 dt. 8.10.2007 certified on 15.10.2007
in Appeal No. C/250/2007)

Exemption N Customs - Notification No. 6 /2006-Cus. dt. 1.3.2006 and No. 21/2002
Cus. dt. 1.3.2002- Sewing machine (industrial) - having electric motor outside and
connected to machine with V -belt - not a machine with in -built motor - eligible to benefit
of notification - RevenueOs appeal dismised.
(Para 4)

2008 (84) RLT 642 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : HonOble Mr. Justice R.K. Abichandani, President

CC, AMRITSAR
Versus
DEN INTERN ATIONAL
(Final Order No. 1693/200BM(BR) dt. 23.11.2007 certified on 11.12.2007
in Appeal No. C/399/206BM(BR))

Confiscation N Section 113 of Customs Act, 1962- DEPB - Test report - of one item
can not be applied to other different items in consignmen t - confiscation and denial of
DEPB benefits in respect of other items rightly set aside - RevenueOs appeal dismissed.

(Para b)

2008 (84) RLT 644 (CESTATMum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)

Present : Ms. Jyoti Balasundaram, Vice President
Shri A.K. Srivastava, Member (Technical)

INGERSOLL RAND I LTD
Versus
CC (ACC), MUMBAI
(Final Order No. A/602/WZB/200<CI/CSTB dt. 28.9.2007 certified on 31.10.2007
in Appeal No. C/125/2000)

Classification N Customs - Spring and channel sets - components of air
compressor - classifiable under Heading 8414.90 and not under Heading 7326.90 of CTA,
1975- appeal allowed. (Paras 1 & 2)

2008 (84) RLT 645 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate (mdd, New Delhi)

Present : Smt. Archana Wadhwa, Member (Judicial)



VIKRAM SINGH DAHIYA
Versus
CC (EXPORT), NEW DELHI
(Final Order No. 1648/200BM(BR) dt. 16.11.2007 certified on 7.12.2007
in Appeal No. C/682/2006&M(BR))

Penalty N Section 114 of Customs Act, 1962 - Abetment - appellant helped
exporter in obtaining IEC code and in procuring export goods - no evidence that he was to
share drawback and was party to offence committed by exporter - penalty not justified -
appeal allowed. (Para 4)

2008 (84) RLT 647 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp
Present : Dr. S.L. Peeran, Member (Judicial)

CHIDZHAVADZHE
Versus
CC, COCHIN
(Final Order No. 1155/2007 dt. 27.9.2007 certified on 12.10.2007
in Appeal No. C/253/2006)

Penalty N Section 112 of Customs Act, 1962- barge brought into Indian Customs

waters without declaring in import manifest - penalty not leviable as it was accepted as
bonafide mistake and confiscation was not ordered - appeal allowed.
(Para b)

2008 (84) RLT 649 (CESTATKol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka
Present : Shri D.N. Panda, Member (Judicial)

MD. LIAKAT ALI & ORS
Versus
CC (PREV.), KOLKATA
(Final Order Nos. A18121814/Kol./2007 dt4.10.2007 certified on 12.10.2007
in Appeal Nos. C/6355/2007)

Confiscation N Section 113 of Customs Act, 1962- Attempt to improper export -
Indian currency - seized by BSF outside customs area notified under Section 7 ibid -
appellants stated that it was being taken to bank for being deposited - not a case of
attempt to improper export - confiscation set aside - appeals allowed.
(Paras 4.1 & 5)

2008 (84) RLT 653 (CESTATMum.)

(In the Customs, Excise & Servigax Appellate Tribunal, Mumbai)
Present : Ms. Jyoti Balasundaram, Vice President

QUALITY OFFSET PRINT ERS
Versus
CC (IMPORT), MUMBAI
(Final Order No. A/1707/WZB/200CIV/SMB dt. 3.12.2007 certified on 26.12.2007
in Appeal No. C/562/200%um.)



Refund N Unjust enrichment - Section 27 of Customs Act, 1962 - depreciation on

full cost including duty claimed in respect of imported goods - incidence of duty passed
on to buyers of final product - refund hit by bar of unjust enrichment - appeal dismissed.
(Para 2)

2008 (84) RLT 654 (CESTATChe.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Chennai)
Present : Shri P. Karthikeyan, Member (Technical)

CC, TUTICORIN
Versus
VEEFORESS EXPORTERS
(Final Order No. 1119/2007 and Stay Order No. S/911/2007 dt. 7.9.2007 certified on 11.9.2007 in Application
No. C/S/145/2006 and Appeal No. C/248/2006)

Recovery N Demand - Section 72 of Customs Act, 1962 - Warehoused goods - not
cleared on expiry of warehousing per iod - sub-section 1 (b) and not 1 (d) attracted in such
cases- goods auctioned by Revenue without issuing notice to importer under Section 72
(2) - Revenue can recover duty payable in excess of sale proceeds after issuing notice
under Section 72 (1).

(Para 6.1)

Recovery N Demand - Section 72 of Customs Act, 1962- Warehoused goods - not
cleared on expiry of warehousing period - bond executed under Section 59 ibid expired -
recovery cannot be made by enforcing expired bond.

(Para 6.1)

2008 (84) RLT 657 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)

Present : Shri S.S. Kang, Vice President
Dr. T.V. Sairam, Member (Technical)

SYSTECH EQUIPMENT PV T. LTD.
Versus
CC (IMPORT & GEN.), NEW DELHI
(Final Order No. 491/2007 & Stay Order Nos. S/5887/2007 dt. 29.11.2007 certified on 17.12.2007 in
Application Nos. C/S/225%6/2007
and Appeal Nos. C/62825/2007)

Appeal N Section 129A of Customs Act, 1962 - appeal filed by Rakesh Gupta
claiming to be deemed proprietor and not by appellant -limited company, is dismissed as
not maintainable. (Para 1)

Pre-deposit N Section 129E of Customs Act, 1962- pre-deposit of duty and penalty
amounting to Rs. 1.38 crores is waived as goods valued Rs. 2.33 crores are in RevenueOs
custody. (Para 2)

2008 (84) RLT 659 (CESTATAhbad.)
(In the Customs, Excise & Service Tax Appellate Tribunal, Ahmedabad)
Present : Shri M. Veeraiyan, Member (Technical)

CCE, VADODARA -l



Versus
WELSPUN GUJARAT STAH L ROHREN LTD.
(Final Order No. A/3146/WZzB/AhObad/20QTI dt. 10.12.2007 certified on 27.12.2007 in Appeal No.
ST/105/2007)

Service Tax N Limitation - Demand - Section 73 of Finance Act, 19% - Goods
transport agentOs service- notice issued on 20.9.2005- relevant date for computing one
year limitation is 14.11.2003, the date prescribed for filing return in respect of service
received in the past - demand notice is based on amendments made in 2003 and 2004-
demand time barred as issued after one year from relevant date - RevenueOs appeal
dismissed.

(Para 7)

2008 (84) RLT 662 (CESTATKol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka

Present : Dr. Chittaranjan, Satapathy, Member (Technical)
Shri D.N. Panda, Member (Judicial)

ASL MOTORS PVT. LTD.
Versus
CCE,C & ST, PATNA
(Final Order No. A1876/Kol./2007 dt. 21.11.2007 certified on 23.11.2007
in Appeal No. ST/08/2006)

Service Tax N Authorised service stationOs service- Section 65 of Finance Act, 1994
- Free service - rendered during warranty period by authorised dealer, which is not re -
imbursed by manufac turer of vehicle - cost met out of dealerOs margin included in
vehicleOs sale price on which saks tax is paid - such free service not taxable - appeal
allowed.

(Paras 4 &
5)
2008 (84) RLT 664 (CESTATKol.)
(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka
Present : Dr. Chittaranjan Satapathy, Member (Technical)

Shri D.N. Panda, Member (Judicial)

CCE & C, BHUBANESWAR -II
Versus
B.K. THAKKAR
(Final Order No. A1877/Kol./2007 dt. 24.10.2007 certified on 26.11.2007 in Cross Objection No. ST/06/2007
and Appeal No. ST/54/2006)

Service Tax N Cargo handling service - Mini ng service - Section 65 and 65A of
Finance Act, 1994 - respondents undertake excavation, transportation and feeding of iron
ore to hill top crushers for further processing - not cargo handling service though activ ity
incidentally involves some loading an d unloading - it is primarily mining service which
came under tax net w.e.f. 1.6.2007- RevenueQOs appeal dismissed.

(Paras 4 & 5)

2008 (84) RLT 666 (CESTATBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp



Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

TIDEWATER SHIPPING P VT. LTD.
Versus
CST, BANGALORE
(Stay Order Nos. S/774/2007 dt. 8.10.2007 certified on 15.10.2007 in Application No. No. ST/S/183/2007 in
AppealNo. ST/279/2007)

Service Tax N Pre-deposit - Section 35F of CEA, 1944- Penalty - tax paid before
issue of show cause notice - pre-deposit waived as issue is referred to Larger Bench of
Supreme Court. (Para 3)

2008 (84) RLT 668 (CESTATBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Biangg
Present : Dr. S.L. Peeran, Member (Judicial)

OM SAI PROFESSIONAL DETECTIVE & SECURITY SERVICES PVT. LTD.
Versus
CCE, GUNTUR
(Stay Order No. S/763/2007 dt. 27.9.2007 certified on 10.10.20@pplication No. ST/S/92/2007 in Appeal
No. ST/115/2007)

Service Tax N Pre-deposit - Section 35F of CEA, 1944- Limita tion - Demand -
Section 73 of Finance Act, 1994 - extended time limit not invokable when income from
service was shown in Income Tax return, though not disclosed to Deptt. - pre-deposit
waived. (Para 4)

2008 (84) RLT 669 (CESTATKol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka

Present : Dr. Chittaranjan, Satapathy, Member (Technical)
Shri D.N. Panda, Member (Judicial)

SAINIK MINING & ALLI  ED SERVICES LTD. & A NR.
Versus
CCE, C & ST, BBSR
(Final Order Nos. A/1878.879/Kol./2007 dt. 2.11.2007 certified on 26.11.2007
in Appeal Nos. ST/25 & 29/2006)

Service Tax N Cargo handling service - Section 65 of Finance Act, 1994 -
Transportation of coal inside colliery area and Mechanical transfer of coal to tippers at
guarry - not cargo handling service though activity incidentally involved loading and
unloading - appeals allowed. (Para 8)

2008 (84) RLT 673 (CESTATFBan.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Bangalore)

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

BOOZ ALLEN & HAMILTO N INC.
Versus
CST, BANGALORE
(Final Order No. 989/2007 dt. 17.8.2007 certified on 18.9.2007



in Appeal No. ST/316/2007)

Service Tax N Penalty - Section 76, 77 and 78 of Finance Act, 1994 not leviable on
foreign company which provided consulting engineerOs service to an Indian company
which is liable to pay tax thereon - appeal allowed.

(Para 4)

2008 (84) RLT 674 (CESTATKol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Kolkata)

Present : Dr. Chittaranjan Satapathy, Member (Technical)
Shri D.N. Panda, Member (Judicial)

MCC PTA INDIA CORPN. PVT. LTD.
Versus
CCE, HALDIA
(Final Order Nos. A18431844/Kol./2007 & Stay Order No.-%71/Kol./2007 dt. 26.10.2007 certified on
13.11.2007 in Application No. ST/S/522/2007 and Adpéas. ST57 & 59/2007)

Service Tax N Tax liability - Consulting engineerOs service - Section 68 of Finance
Act, 1994 - recipient of consulting engineer's service from foreign provider was not liable
to pay tax prior to 16.8.2002- demand and penalty set aside.
(Para 2)

2008 (84) RLT 676 (CESTATDel.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : HonOble Mr. Justice R.K. Abichandani, President

CCE, CHANDIGARH
Versus
NAHA R EXPORTS LTD.
(Final Order No. 1559/200BM(BR) dt. 11.10.2007 certified on 6.11.2007
in Appeal No. ST/141/2008M(BR))

Service Tax N Goods transport agent's service - Cenvat credit - Payment of tax -
Section 68 (2) of Finance Act, 1994- Output service - Rule 2 (p) of CENVAT Credit Rules,
2004- tax in respect of input GTA service received by manufacturer of excisable goods or
taxable service provider can be paid by him from Cenvat account - RevenueOs appeal
dismissed.

(Para
8.1)
2008 (84) R.T 679 (CESTAT-Ahbad.)
(In the Customs, Excise & Service Tax Appellate Tribunal, Ahmedabad)
Present : Shri M. Veeraiyan, Member (Technical)
CCE, RAJKOT
Versus

ADVANCE DIESEL ENGIN EERING (P) LTD. & OR S.
(Final Orde Nos. A/31493151/WZzB/AhObad/200711 dt. 10.12.2007 certified on 27.12.2007 in Appeal Nos.
ST/6466/2007)

Service Tax N Exemption - Notification No. 32/2004 -ST dt. 3.12.2004 - Goods
transport agentOs service- respondents produced requisite declara tion from transporters at



appeal stage only - benefit of notification admissible though declaration was produced
later - RevenueOs appeals dismissed.
(Para 3)



