2008 (84) RLT 445 (SC)

(IN THE SUPREME COURT OF INDIA)

Present : Hon'ble Dr. Justice Arijit Pasayat
Hon'ble Mr. Justice D.K. Jain

MATHANIA FABRICS
Versus
CCE, JAIPUR
(Civil Appeal No. 5398/2002* with C.A. No. 1856/2005**)
Dated 4.1.2008)

Exemption — Central Excise - Notification No. 28/94-CE dt. 1.3.1994 and amending
Notification No. 35/99-CE dt. 4.8.1999 - Cotton fabrics - Use of Power - in ancillary and
incidental areas like mixing of chemicals amounts to use of power in manufacture of
fabrics - exemption not admissible.

(Paras 3,7 & 8)

Limitation — Demand - Section 11A of CEA, 1944 - extended period to be

computed backward from 8.2.1989 when show cause notice was issued.
(Paras 8 & 9)

Penalty — Section 11AC of CEA, 1944 - penalty equivalent to duty imposable in
case of evasion of duty by wrongly claiming exemption.
(Paras 8 & 9)

2008 (84) RLT 448 (Bom.)

(IN THE HIGH COURT OF JUDICATURE AT BOMBAY)

Present : Hon'ble Mr. Justice F.l. Rebello
Hon'ble Mr. Justice J.P. Devadhar

COMMISSIONER OF CENTRAL EXCISE
Versus
BUNTY FOODS (I) PVT. LTD.
(Central Excise Appeal No. E/280/2006)
Dated 1.11.2007

Appeal — Section 35G of CEA, 1944 - Exemption - Notification No. 67/95-CE dt.
16.3.1995 - Captive consumption - Biscuits (broken) - recycled and used captively in
manufacture of fresh biscuits - exemption admissible though register was not maintained

- a finding of fact - no question of law arises.
(Para 2)

2008 (84) RLT 449 (P&H)

(IN THE HIGH COURT OF PUNJAB AND HARYANA AT CHANDIGARH)

Present : Hon'ble Mr. Justice M.M. Kumar
Hon'ble Mr. Justice Ajay Kumar Mittal

CCE, JALANDHAR
Versus
B.C. KATARIA
(Central Excise Appeal No. 11/2006)
Dated 6.9.2007



Jurisdiction — Appeal - Commissioner (Appeals) - Section 35A(3) of CEA, 1944 -
Remand - Commissioner (Appeals) divested of power to remand case back to adjudicating
authority by amendment made by Finance Act, 2001.

(Paras 2 & 3)

2008 (84) RLT 453 (AlL)

(IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD)

Present : Hon'ble Mr. Justice R.K. Agrawal
Hon'ble Mr. Justice S.P. Mehrotra

R.K. AGARWAL
Versus
CESTAT, NEW DELHI
(Civil Misc. Writ Petition No. 131/2004)
Dated 20.11.2007

Service — Section 37C of CEA, 1944 - Adjudication order - petitioners did not
authorised anybody to receive copy of adjudication order on their behalf - receipt of order
by authorised signatory on behalf of petitioner company does not amount to service upon
petitioner.

(Paras 11 &
12)

Appeal — Section 35B of CEA, 1944 - CESTAT's order set aside as copy of
adjudication order was not served on petitioners - writ petition allowed.
(Paras 11 & 12)

2008 (84) RLT 456 (CESTAT-Del.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : Shri P.K. Das, Member (Judicial)

CCE, INDORE
Versus
RANBAXY LABORATORIES LTD.
(Final Order No. 1527/200BM(BR) dt. 17.10.2007 certified on 30.10.2007
in Appeal No. E/3163/20055M(BR))

Cenvat credit — Rule 6(3)(b) of CENVAT Credit Rules, 2002 - Rule 8 of C.Ex.
Rules, 2002 - 8% amount payable on exempted final product under Rule 6 (3) (b) is to be
paid in the manner laid down in Rule 8 and not at time of clearance from factory -

Revenue’s appeal dismissed.
(Paras 6 & 7)

2008 (84) RLT 458 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)

Present : Shri M.V. Ravindran, Memb er (Judicial)
Shri K.K. Agarwal, Member (Technical)

GALAXY PLASTICS (BOMBAY) PVT. LTD.
Versus
CCE & C, NAGPUR
AND



VICE VERSA
(Final Order Nos. A/712716/WZB/200%ClI (EB) dt. 11.9.2007 certified on 11.10.2007 in Application No.
E/CO-79/96 and Appeal No&/393/95, E/810/96 & E/3548541/2002Mum.)

Classification — Central Excise - PVC corrugated roofing sheets and PVC rigid
plain sheets - used by buyer solely as component parts of methane recovery anaerobic
digestor system - a pollution control equipment - classifiable under Chapter 84 and not
under Chapter 39 of CETA, 1985.

(Paras 6, 8 & 10)

2008 (84) RLT 462 (CESTAT-Che.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Chennai)
Present : Shri P. Karthikeyan, Member (Technical)

SAMBANDAM SIVA TEXTILES (P) LTD.
Versus
CCE, SALEM
(Final Order No. 1029/2007 and Stay Order No. S/857/2007 dt. 17.8.2007 certified on 27.8.2007 in Application
No. E/PD/13/2007 and Appeal No. E/36/2007)

Cenvat credit — Rule 3 of CENVAT Credit Rules, 2002 - Relevant date - credit of
duty paid on capital goods is admissible as on the date on which capital goods were
received, final product was dutiable and got exempted subsequently - appeal allowed.

(Para b)

2008 (84) RLT 464 (CESTAT-Del.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : HonOble Mr. Justice R.K. Abichandani, President

CCE, KANPUR
Versus
GARLON POLYFAB IND. LTD.
(Final Orde No. 1547/2007SM(BR) dt. 5.10.2007 certified on 5.11.2007
in Appeal No. E/3629/2005)

Jurisdiction — Appeal - Commissioner (Appeal) - Section 35A of CEA, 1944
Commissioner (Appeal) has powers to remand a case even after amendement of section in
2001 - Revenue’s appeal dismissed.(Paras 8 & 9)

2008 (84) RLT 470 (CESTAT-Kol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka
Present : Shri D.N. Panda, Member (Judicial)

CCE, HALDIA
Versus
SPRING KLEIN AQUA PVT. LTD.
(Final Order No. A/1779/Kol./2007 dt. 18.9.2007 certified on 27.9.2007
in Appeal No. E/277/2007)

Small scale exemption — Notification No. 8/2003-CE dt. 1.3.2003 - Cenvat credit -
Rule 6 of CENVAT Credit Rules, 2002 - respondents availed exemption in respect of own
branded goods and took input credit in respect of goods bearing another person’s brand
name and cleared on payment of duty - separate accounts were maintained - exemption to



their own goods and input credit in respect of other person’s branded goods admissible -
Revenue’s appeal dismissed. (Para 4)

2008 (84) RLT 472 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Shri M.V. Ravindran, Memb er (Judicial)

BIRLA CORPORATION LTD.
Versus
CCE, PUNE
(Final Order No. A/1584/WZB/200CIV/SMB dt. 5.11.2007 certified on 4.12.2007
in Appeal No. E/121/20081um.)

Re-entry of duty paid goods — Cenvat credit - Rule 16 of C.Ex. Rules, 2002 -
returned goods not subjected to any process - credit of duty paid on their initial clearance
is not admissible on ground that goods being defective, were not marketable and hence
not dutiable. (Para b)

Show cause notice — Modvat credit - Demand - Rule 57I of C.Ex. Rules, 1944 -
notice invoking Rule 571 issued after it was replaced by new Rules - demand not
sustainable under non-existent provisions. (Para 6)

Penalty — Rule 25 of C.Ex. Rules, 2002 - not leviable in case of violation due to
erroneous interpretation of Rule. (Para 7)

2008 (84) RLT 475 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Biangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technica)
AXTALO INDUSTRIES
Versus

CCE, BANGALORE-III
(Final Order No. 1132/2007 dt. 21.9.2007 certified on 27.9.2007
in Appeal No. E/1367/2004)

Excisability — Grinding room (enclosures) - immovable property - not excisable.
(Para 4)

Penalty — Section 11 AC of CEA, 1944 - Bonafide belief - reduced in view of
young entrepreneurs (appellants) entertaining bonafide belief about eligibility to
exemption. (Para 4.1)

2008 (84) RLT 478 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Biangg

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

CCE & C, GUNTUR
Versus
BOMMIDALA FILAMENTS LTD.
(Final Order No. 1133/2007 dt. 21.9.2007 certified23h9.2007



in Appeal No. E/49/2005)

Exemption — Central Excise - Notification No. 6/2002-CE dt. 1.3.2002 -
HDPE/PP/Nylon ropes - respondents did not take credit of duty paid of granules used in
manufacture of yarn, monofilament and strips which were captively used in manufacture
of ropes - benefit of notification is admissible to ropes though yarn, monofilament and
strips were exempt from duty as granules which were raw material, were duty paid -
Revenue’s appeal dismissed. (Para 5)

2008 (84) RLT 482 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Shri M.V. Ravindran, Member (Judicial)

CCE, PUNE
Versus
MAHINDRA ENGINEERING & CHEMICALS LTD.
(Final Order No. A/1125/WZB/200-CIV/SMB dt. 17.7.200%ertified on 31.8.2007
in Appeal No. E/1427/2006)

Refund — Unjust enrichment - Pre-deposit - Section 11B and 35F of CEA, 1944 -
refund of duty amount deposited on rejection of stay application by appellate authority is

not hit by bar of unjust enrichment as it is a deposit only - Revenue’s appeal dismissed.
(Paras 7 & 8)

2008 (84) RLT 484 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Shri M.V. Ravindran, Member (Judicial)

VERDHAMAN REMEDIES PVT. LTD.
Versus
CCE, THANE-II
(Final Order No. A/988/WZB/200CIV/SMB dt. 3.7.2007 certified on 19.7.2007
in Appeal No. E/2223/2006)

Cenvat credit — Rule 6 of CENVAT Credit Rules, 2002 - 8% amount is not payable
on exempted final product when input credit in respect thereof is reversed - appeal
allowed. (Paras 3 & 4)

2008 (84) RLT 486 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Biangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

HINDUSTAN PETROLEUM CORPORATION LTD.
Versus
CCE, VISAKHAPATNAM
(Final Order No. 992/2007 dt. 24.8.2007 certified on 18.9.2007
in Appeal No. E/45/2005)

Exemption — Central Excise - Notification No. 67/95-CE dt. 16.3.1995 - Captive
consumption - Naphtha - captively used in generation of electricity - 99.9% electricity
used captively - minuscule portion automatically uploaded to grid of Electricity Board as
technological necessity - duty not leviable on naphtha used in generation of such 0.1%



electricity - appeal allowed.
(Para 6)

2008 (84) RLT 489 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp
(Circuit Bench at Hyderabad)

Present : Hon'ble Mr. Justice R.K. Abichandani, President
Shri T.K. Jayaraman, Member(Technical)

CCE, VISAKHAPATNAM
Versus
DECCAN VANEER P.LTD. & ORS.
(Final Order Nos. 108a.083/2007 dt. 6.9.2007 certified on 24.9.2007
in Appeal Nos. E/88B90/2005)

Jurisdiction — Settlement Commission - Section 321(2) of CEA, 1944 - settlement
application made on 26.7.2004 - Commissioner passed order on 30.7.2004 - Commission
admitted application on 31.5.2005 - Commission assumed exclusive jurisdiction on admitt-
ing application and not earlier - Order passed by Commissioner is not non-est.

(Paras 6 & 6.1)

Settlement — Section 32L of CEA, 1944 - Settlement Commission sent case back to
Commissioner because of non-cooperation by applicants - since Commissioner had
passed order before admission of application by Commission, no further action was to be
taken by Commissioner.(Para 6.1)

Words and phrases — ‘Central Excise Officer’ - Section 2(b) of CEA, 1944 -
Interpretation - Committee of Chief Commissioners functioning under Section 35E ibid is
not Central Excise Officer. (Para 7)

Appeal by Deptt. — Review order - Section 35E of CEA, 1944 - appeal filed by
Deptt. in CESTAT in pursuance to review order passed by Committee of Chief
Commissioners against Commissioner’s order passed after filing of settlement application
under Section 32F ibid but before its admission - review order valid - appeal
maintainable. (Para 7)

Demand — Section 11A of CEA, 1944 - demand reduced without giving
justification for adjustments and allowing 10% discount - case remanded.
(Paras 8.2 & 8.3)

2008 (84) RLT 496 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Blangp

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)
CROMPTON GREAVES LTD.
Versus
CCE, BANGALORE

(Final Order No. 1145/207 and Misc. Order No. M/485/2007 dt. 28.9.2007 certified on 10.10.2007 in
Application No. E/Misc./261/2007 and Appeal No. E/173/2007)

Dutiability — Returned goods - Rule 16 of C.Ex. Rules, 2002 - credit of duty paid
on returned defective goods taken - after processing not amounting to manufacture, goods



cleared to 100% EOU against CT-3 certificate without payment of duty under Notification

No. 22/2003-CE - credit taken not to be reversed as it would amount to denial of

exemption, though proper course would have been to obtain Commissioner’s permission

under sub-rule (3) before clearance of processed goods to 100% EOU - appeal allowed.
(Para 8)

2008 (84) RLT 500 (CESTAT-Mum.)

(In the Customs, Excise & Séce Tax Appellate Tribunal, Mumbai)

Present : Shri M.V. Ravindran, Member (Judicial)
Shri K.K. Agarwal, Member (Technical)

ISPAT INDUSTRIES LTD.
Versus
CCE, RAIGAD
(Final Order No. A/703/WZB/200<ClI (EB) dt. 17.9.2007 certified on 10.10.2007
in Appeal No. E/538/200-Mum.)

Cenvat credit — Rule 7 (1) (b) of CENVAT Credit Rules, 2002 - Supplementary
invoice - credit admissible on supplementary invoice issued for payment of additional
duty on account of upward revision of price - appeal allowed.

(Paras 8, 9 & 10)

2008 (84) RLT 503 (CESTAT-Che.)

(In the Customs, Excise & Service Tax Appellate Tribunal, @aBn
Present : Shri P.G. Chacko, Member (Judicial)

SIVARAMAKRISHNA FORGINGS PVT.LTD.
Versus
CCE, CHENNAI
(Final Order Nos. 1024.028/2007 ad Stay Order Nos. S/85856/2007 dt. 17.8.2007 certified on 24.8.2007 in
Application Nos. E/PD/15,16 & 18/2007
and Appeal Nos. E/45,46 & 54/2007)

Cenvat credit — Rule 6 of CENVAT Credit Rules, 2004 - Job work - goods
manufactured by job worker and returned to principal manufacturer without payment of
duty are not exempted goods - input credit in respect of such goods is admissible to job
worker - appeals allowed. (Paras 4 & 5)

2008 (84) RLT 507 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appell@ribunal, Bangkore)

Present : Hon'ble Mr. Justice R.K. Abichandani, President
Shri T.K. Jayaraman, Member (Technical)

CC & CE, HYDERABAD-III
Versus
ELECTRONICS CORPORATION OF INDIA LTD.
(Final Order No. 1062/2007 dt. 10.9.2007 certified on 2807
in Appeal No. E/105/2005)

Exemption — Central Excise - Notification No. 64/95-CE dt. 16.3.1995 (Sl. No. 3) -
equipments supplied to ship builders - not ship stores for use on board a Naval Ship - not



entitled to benefit of notification - Revenue’s appeal allowed.
(Para 9)

2008 (84) RLT 510 (CESTAT-Kol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka

Present : Dr. Chittaranjan Satapathy, Member (Technical)
Shri D.N. Panda, Member (Judicial)

BIHAR RUBBER CO. LTD. & ANR.
Versus
CCE, RANCHI
(Final Order Nos. A13761377/Kol./2007 and Stay Order No-606-607/Kol./2007 dt. 17.7.2007 certified on
30.7.2007 in Stay Pdton Nos. 981982/2004 and
Appeal Nos. E/76263/2004)

Classification — Central Excise - Rain coats - made out of rubberised textile
fabrics falling under Heading 5906 of CETA, 1985 - classifiable under Heading 6201 and
not under Heading 4015 of CETA, 1985 - appeals allowed.

(Para b)

2008 (84) RLT 511 (CESTAT-Ban.)

(In the Customs, Excise &ervice Tax Appellate Tribunal, Barigee)

Present : Dr. S.L. Peeran, Member (Judicial)
Shri T.K. Jayaraman, Member (Technical)

TOYOTA KIRLOSKAR MOTOR PVT. LTD.
Versus
CCE, BANGALORE-III
(Final Order Nos. 978€75/2007 and Stay Order No. S/660/2087 22.8.2007 certified on 31.8.2007 in
Application No. E/Stay/107/2007 and
Appeal Nos. E/154/2007 and E/626/2006)

Dutiability — Returned goods - Rule 16 of C.Ex. Rules, 2002 - Car - new model
cleared to show room on payment of duty on value determined in terms of Section 4 of
CEA, 1944 - credit of duty paid is taken on return of car which is again cleared on sale on
payment of duty - Rule 16 is not against provisions of Section 4 - as returned car is not
subjected to process of manufacture, credit is to be reversed on its clearance - duty

demand upheld. (Paras 5.2,5.3,5.4 &
5.5)

Penalty — Rule 25 of C.Ex. Rules, 2002 - not leviable as issue is one of
interpretation of legal provisions. (Para 5.6)

2008 (84) RLT 515 (CESTAT-Che.)

(In the Customs, Excise & Service Tax Appellate Tribunal, @agn

Present :  Shri P.G. Chacko, Member (Judicial)
Shri P. Karthikeyan, Member (Technical)

CCE, CHENNAI-IV
Versus
SUN PHARMACEUTICALS INDUSTRIES LTD.
AND



VICE VERSA
(Final Order Nos. 11131162007 dt. 6.9.2007 certified on 11.9.2007 in Appeal Nos. EA48Y and 1498
1499/2004MAS)

Interest — Refund - Provisional assessment - Rule 9B of C.Ex. Rules, 1944 - Section
11BB of CEA, 1944 - interest not payable on refund arising on finalisation of provisional
assessments prior to amendment of Rule 9B on 26.5.1999 as Section 11B and 11BB were not
applicable to such refund.

(Para 9)

Refund — Provisional assessment - Rule 9B of C.Ex. Rules, 1944 - on finalisation
of provisional assessment, refund to be paid in cash and not to be credited in cenvat
account though part of duty was paid though cenvat account as the factory had been
closed and was unable to utilise credit.

(Para 10)

2008 (84) RLT 519 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)

Present : Shri M.V. Ravindran, Member (Judicial)
Shri K.K. Agarwal, Member (Technical)

SAVERA PHARMACEUTICALS PVT. LTD. & ANR.
Versus
CCE, AURANGABAD
(Final Order Nos. A/770772/WZB/200%CII/EB dt. 19.9.2007 ceffiied on 23.10.2007 in Appeal Nos. E/2951 &
2952/2006Mum and E/C0O/19/200™Mum.)

Cenvat credit — Rule 3 of CENVAT Credit Rules, 2002 - credit of Excise duty paid
on non-excisable inputs is admissible if Excise duty is paid on non-dutiable final product
- appeals allowed. (Paras 6 & 7)

2008 (84) RLT 523 (CESTAT-Del.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : Shri P.K. Das, Member (Judicial)

ANNAPURNA MALLEABLES PVT. LTD.
Versus
CCE, RAIPUR
(Final Order No. 1425/200BM(BR) dt. 28.8.2007 certified on 10.10.2007
in Appeal No. E/1419/2065M)

Interest — Rule 8 of C.Ex. Rules, 2002 - for delay in payment of duty for any
reason interest can not be waived - appeal dismissed. (Para 3)

2008 (84) RLT 524 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)

Present : Shri M.V. Ravindran, Member (Judicial)
Shri K.K. Agarwal, Member (Technical)

CCE, NAGPUR
Versus
RALLIS INDIA LTD.
(Final Order No. A/751/WZB/200<CII/EB dt. 24.9.2007 certified on 16.10.2007



in Appeal No. E/832/200Fum.)

Assessable value — Section 4 and 4A of CEA, 1944 - Insecticides and Pesticides -
packed in 50 ml bottles - sold to buyer who supplied it free with seeds - to be assessed on
contract price under Section 4 and not under Section 4A - Revenue’s appeal dismissed.

(Paras 4 & 5)

2008 (84) RLT 527 (CESTAT-Che.)

(In the CustomsExcise & Service Tax Appellate Tribunal, Chat)

Present :  Shri P.G. Chacko, Member (Judicial)
Shri P. Karthikeyan, Member (Technical)

HWASHIN AUTOMOTIVE INDIA PVT. LTD.
Versus
CCE, CHENNAI-1IV
(Final Order No. 1172/2007 dt. 19.9.2007 certifma21.9.2007
in Appeal No. E/373/206FAS)

Cenvat credit — Rule 6(3)(b) of CENVAT Credit Rules, 2002 - Notification No.
214/86-CE dt. 25.3.1986 - Job work - credit of duty paid on inputs used by jobworker in
manufacture of goods cleared without payment of duty under Notification No. 214/86-CE -
admissible.

(Paras 7 &
8)

Refund — Cenvat credit - Section 11B of CEA, 1944 - Rule 6(3)(b) of CENVAT
Credit Rules, 2002 - amount paid under Rule 6(3)(b) is not duty - provisions of Section 11B
are not, therefore, attracted to refund of such amount - appeal allowed.
(Para 7)

2008 (84) RLT 533 (CESTAT-Che.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Chennai)

Present : Shri P.G. Chacko,Member (Judicial)
Shri P. Karthikeyan, Member (Technical)

KANISHK STEEL INDUSTRIES LTD. & ANR.
Versus
CC, CHENNAI
(Final Order Nos. 1102103/2007 dt. 31.8.2007 certified on 10.9.2007
in Appeal Nos. C/22230/2007)

Classification — Customs - Steel skull scrap - containing slag - suitable for
melting - classifiable under Heading 7204 and not under Heading 26.19 of CTA, 1975 -
appeals allowed. (Paras 4 & 5)

2008 (84) RLT 539 (CESTAT-Che.)

(In the Customs, Excis& Service Tax Appellate Tribunal, Chennai)
Present : Shri P. Karthikeyan, Member (Technical)

PUSHPANJALI SILKS (P) LTD.
Versus
CC (SEAPORT IMP), CHENNAI



(Final Order No. 1140/2007 and Stay Order No. S/928/2007 dt. 7.9.2007 certified on 12.9.2007ica#qp
No. C/PD/125/2007 and Appeal No. C/223/2007/MAS)

De-novo proceedings — CESTAT directed adjudicating authority to decide case
afresh after retest of sample already asked for by appellants - no sample for retest was
available as prescribed procedure for drawal of samples was not followed - order same as
in original proceeding, passed in de-novo proceedings without retest, is set aside - appeal
allowed.

(Para
6)

2008 (84) RLT 541 (CESTAT-Che.)

(In the Customs, Excise & Service Tax Appellate Tribunal, @agn
Present : Shri P. Karthikeyan, Member (Technical)

KAVITHA ENTERPRISES
Versus
CC, CHENNAI
(Final Order No. 1034/2007 and Stay Order No. S/865/2007 dt. 20.8.2007 certified on 27.8.2000igatqn
No. C/PD/108/2007 and Appeal No. C/207/2007)

Confiscation and Penalty — Section 111(m) and 112 of Customs Act, 1962 -
Misdeclaration - Mulberry raw silk - declared to be of 4A grade on basis of import
documents - found on test to be of 2A grade - not a case of willful misdeclaration in terms
of Section 111(m) as declaration is based on import documents - penalty not sustainable -
appeal allowed. (Para 6)

2008 (84) RLT 543 (CESTAT-Del.)

(In the Customs, Esise & Service Tax Appellate Tribunal, New Delhi)

Present : Shri S.S. Kang, Vice President
Shri C.N.B. Nair, Member (Technical)

BHILWARA MELBA DE WITTE (P) LTD.
Versus
CC, MUMBAI
(Final Order No. 433/2007 dt. 27.8.2007 certified on 18.9.2007
in Appeal No. C/176/2005)

Exemption — Customs - Notification No. 21/2002-Cus. dt. 1.3.2002 - Weft
straightening machine - entitled to benefit of notification as in view of background of
notification and technology, expression ‘weft straightening and calendering machine’ in
notification covers machine performing single function of weft straightening or
calendering - appeal allowed.

(Para 6)

2008 (84) RLT 545 (CESTAT-Kol.)
(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka
Present : Dr. Chittaranjan Satapathy, Member (Technical)

CC (PREVENTIVE), SHILLONG
Versus
SATTAR & BROTHERS & ORS.



AND
VICE VERSA
(Final Order Nos. A16171632/Kol./2007 dt. 10.8.2007 certified on 24.8.2007 in Cross Objection Nos. 73
78/2006 and Appeal Nos. C/1d4®5/2006, 1691.70/2006, C/17/2007 and C/49/2007)

Penalty — Section 112 of Customs Act, 1962 - not leviable as fruit drinks became
unfit for human consumption in Customs control on account of time taken in getting test
reports and were destroyed. (Para 5)

2008 (84) RLT 546 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)

Present : Ms. Jyoti Balasundaram, Vice President
Shri K.K. Agarwal, Member (Technical)

R.K. CHEMICALS
Versus
CC (G), MUMBAI
(Final Order No. A/427/WZB/200CI/CSTB dt. 26.7.2007 certified on 10.8.2007
in Appeal No. C/504/2006/um.)

DEEC scheme — Citric acid - covered by DEEC licence as it falls under category of
penetrating agent - appeal allowed. (Para 3)

2008 (84) RLT 547 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Ms. Jyoti Balasundaram, Vice President

SANGHVI SHOES ACCESSORIES PVT. LTD.
Versus
CC (IMPORT), NHAVA SHEVA
(Final Order No. A/1674/WZB/200CIV/SMB dt. 3.12.2007 certified on 20.12.2007
in Appeal No. C/559/200%um.)

Refund — Unjust enrichment - Section 27 of Customs Act, 1962 - excess duty paid
is shown as receivables in balance sheet and Chartered Accountant’s certificate that excess
duty paid is not added into cost of final product is produced - claim not hit by bar of
unjust enrichment - appeal allowed.

(Para 2)
2008 (84) RLT 549 (Bom.)
(IN THE HIGH COURT OF JUDICATURE AT BOMBAY)
Present : Hon'ble Mr. Justice F.l. Rebello

Hon'ble Mr. Justice J.P Devadhar

COMMISSIONER OF SERVICE TAX
Versus
LARK CHEMICALS
(Central Excise Appeal No. 241/2006)
Dated 30.8.2007

2008 (84) RLT 550 (CESTAT-LB)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)



Present : Ms. Jyoti Balasundaram, Vice President
Shri K.K. Agarwal, Member (Technical)
Shri A.K. Srivastava, Member (Technical)

CCE, RAIGAD
Versus
INDIAN OIL TANKING LTD.
(Misc. Order No.M/43/WZB/2008CI/CSTB(LB) dt. 3.1.2008 certified on 24.1.2008
in Appeal No. ST/275/2068lum.)

2008 (84) RLT 551 (CESTAT-Del.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : Shri SS. Kang, Vice President

PRABHAT FINANCIAL SERVICES LTD.
Versus
CCE, JAIPUR
(Final Order No. 1532/200BM(BR) dt. 14.9.2007 certified on 5.11.2007
in Appeal No. ST/179/2008M (BR))

Service Tax — Stock broker’s service - Section 65 of Finance Act, 1994 - Tax
liability - Sub-broker - liable to pay tax on service provided by him w.e.f. 10.9.2004 -
demand against appellants (broker) not sustainable - appeal allowed.

(Para 6)

2008 (84) RLT 553 (CESTAT-Kol.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Ka)ka
Present : Shri D.N. Panda, Member (Judicial)

HI-TECH ENGINEERING SALES AND SERVICES
Versus
CCE, RANCHI
(Final Order A/1763/Kol./2007 dt. 12.9.2007 certified on 20.9.2007
in Appeal No.E/434/2007)

2008 (84) RLT 555 (CESTAT-Del.)

(In the Customs, Excise & Service Tax Appellate Tribunal, New Delhi)
Present : Smt. Archana Wadhwa, Member (Judicial)

DALVEER SINGH
Versus
CCE, JAIPUR
(Final Order No. 163/200#SM(BR) dt. 16.11.2007 certified on 7.12.2007
in Appeal No. ST/230/2008M (BR))

Service Tax — Cargo handling service - Taxable value - Section 65 and 67 of
Finance Act, 1994 - Transportation charges - not to be included in value of cargo handling
service as transportation of goods is excluded from purview of cargo handling service.

(Paras 4 & 5)

Service Tax — Limitation - Demand - Section 73 of Finance Act, 1994 - Cargo
handling service - extended time limit not invokable as there was lot of confusion after



introduction of levy and there could, therefore, be no intention to evade payment of tax.
(Para 6)

2008 (84) RLT 557 (CESTAT-Mum.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Mumbai)
Present : Ms. Jyoti Balasundaram, Vice President

ALLIANCE INC.
Versus
CCE, NASHIK
(Final Order No. A/1546/WZB/200CIV/SMB dt. 6.11.2007 certified on 21.11.2007
in Appeal No. ST/76/2007)

Service Tax — Penalty - Section 76 of Finance Act, 1994 - authorities have
discretion to impose penalty less than that prescribed in Section 76 - appeal allowed.
(Paras 3 & 4)

2008 (84) RLT 558 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Bangalore)
Present : Shri T.K. Jayaraman, Member (Technical)

GANESH MANIYANI
Versus
CCE, MANGALORE
(Final Order No. 1017/2007 dt. 31.8.2007 certified on 19.9.2007
in Appeal No. ST/233/2007)

Service Tax — ‘Rent-a-Cab’ operator's service - Section 65 of Finance Act, 1994 -
appellant owning one car and two tempos which are used for transporting newspapers
and not passengers - appellant is paid per trip and is not renting out vehicle to client - not
‘rent-a-cab’ operator's service - appeal allowed.

(Para 4)

2008 (84) RLT 560 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Bangalore)
Present : Shri T.K. Jayaraman, Member (Technical)

SHABEER TRAVELS
Versus
CC, CE & ST (APPEALS), COCHIN
(Final Order N0.1016/2007 dt. 31.8.2007 certified on 19.9.2007
in Appeal No. ST/121/2007)

Service Tax — Business auxiliary service - Travel agent's service - Section 65 of
Finance Act, 1994 - Booking bus tickets - not business auxiliary service - liable to tax as
travel agent’s service w.e.f. 10.9.2004 - appeal allowed.

(Para 4)

2008 (84) RLT 561 (CESTAT-Ban.)

(In the Customs, Excise & Service Tax Appellate Tribunal, Bangalore)

Present : Dr. S.L. Peeran, Member (Jdlicial)



Shri T.K. Jayaraman, Member (Technical)

OIKOS
Versus
CCE, BANGALORE
(Misc. Order No. M/567/2007 dt. 12.11.2007 certified on 19.11.2007 in Application No. ST/Misc./158/2007 in
Appeal No. ST/11/2004)

Service Tax — Interest - Refund - Section 11BB of CEA, 1944 - refund paid within 3
months from date of receipt of CESTAT’s order - interest not payable - application
dismissed. (Para 4)



